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P-R-O-C-E-E-D-I-N-G-S1

(11:58 a.m.)2

CHAIRPERSON MILLER:  This hearing3

will please come to order.  And it's still4

morning.  Good morning ladies and gentlemen.5

This is the February 12 th public6

hearing of the Board of Zoning Adjustment of7

the District of Columbia.  My name is Ruthanne8

Miller.  To my right is Mr. Marc Loud, who's9

the Vice Chair.  I'm the Chair of the BZA.  To10

my left is Mary Oates Walker and Shane11

Dettman, board members.  And next to Mr.12

Dettman is Mr. Cliff Moy from the Office of13

Zoning.  Sherry Glazer from the Office of14

Attorney General, and Beverly Bailey, Office15

of Zoning.16

Copies of today's hearing agenda17

are available to you, and are located to my18

left in the wall bin near the door.19

Please be advised that this20

proceeding is being recorded by a court21

reporter, and is also webcast live.22
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Accordingly, we must ask you to refrain from1

any disruptive noises or actions in the2

hearing room.  When presenting information to3

the board, please turn on and speak into the4

microphone, first stating your name and home5

address.  When you are finished speaking,6

please turn your microphone off so that your7

microphone is no longer picking up sound or8

background noise.9

All persons planning to testify,10

either or in favor or in opposition, are to11

fill out two witness cards.  These cards are12

located to my left on the table near the door,13

and on the witness tables.14

Upon coming forward to speak to15

the board, please give both cards to the16

reporter sitting to my right.17

The order procedure for special18

exceptions and variances is as follows.  One,19

statement, and witnesses of the applicant.20

Two, government reports, including Office of21

Planning, Department of Public Works, DDOT,22
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etcetera.  Three, report of the Advisory1

Neighborhood Commission.  Four, parties or2

persons in support.  Five, parties or persons3

in opposition.  Six, closing remarks by the4

applicant.5

Pursuant to Sections 3117.4, and6

3117.5, the following time constraints will be7

maintained.  The applicant, persons and8

parties, except an ANC, in support, including9

witnesses, 60 minutes collectively.  Persons10

and parties, except an ANC, in opposition,11

including witnesses, 60 minutes collectively.12

Individuals, 3 minutes.  These time restraints13

do not include cross examination, and/or14

questions from the Board.15

Cross examination of witnesses is16

permitted by the applicant or parties.  The17

ANC within which the property is located is18

automatically a party in a special exception19

or variance case.  Nothing prohibits the Board20

from placing reasonable restrictions on cross21

examination, including time limits, and22
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limitations on the scope of cross examination.1

The record will be closed at the2

conclusion of each case, except for any3

materials specifically requested by the Board.4

The Board and the Staff will specify at the5

end of the hearing exactly what is expected,6

and the date when the persons must submit the7

evidence to the Office of Zoning.  After the8

record is closed, no other information will be9

accepted by the Board.10

The Sunshine Act requires that the11

public hearing on each case be held in the12

open before the public.  The Board may,13

consistent with its rules of procedure and the14

Sunshine Act, enter executive session during15

or after the public hearing on a case, for16

purposes of reviewing the record or17

deliberating on the case.18

The decision of the Board in these19

contested cases must be based exclusively on20

the public record.  To avoid any appearance to21

the contrary, the Board requests that persons22
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present not engage members of the Board in1

conversation.2

Please turn off all beepers and3

cell phones at this time, so as not to disrupt4

the proceedings.5

The Board will now consider any6

preliminary matters.  Preliminary matters are7

those which relate to whether a case will or8

should be heard today, such as requests for9

postponement, continuance, or withdrawal, or10

whether proper and adequate notice of the11

hearing has been given.  If you're not12

prepared to go forward with the case today, or13

if you believe that the Board should not14

proceed, now is the time to raise such a15

matter.16

Does the staff have any17

preliminary matters?18

MS. BAILEY:  Madam Chair, members19

of the Board, to everyone, good morning.  Yes,20

we do.  It has to deal with application 17713,21

District-Properties.com.  That application,22
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Madam Chair, was withdrawn.1

CHAIRPERSON MILLER:  Thank you.2

And there's no action required by the Board on3

that case, is that correct?4

MS. BAILEY:  None is required.5

CHAIRPERSON MILLER:  Thank you.6

Okay.  Any other preliminary matters?7

MS. BAILEY:  Not from Staff, Madam8

Chair.9

CHAIRPERSON MILLER:  Thank you.10

Okay then, would all individuals wishing to11

testify today, please rise to take the oath.12

MS. BAILEY:  Do you solemnly swear13

or affirm that the testimony that you will be14

giving today will be the truth, the whole15

truth and nothing but the truth?16

Thank you.17

CHAIRPERSON MILLER:  And would you18

call the first case, please?19

MS. BAILEY:  The first case is20

Application Number 17719, Application of21

Istithmar Hotels Washington LLC, pursuant to22
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11 DCMR 3104.1, for a special exception to1

allow the addition of a new rooftop structure2

that do not meet the setback requirements from3

the interior court walls of an existing hotel4

under subsection 770.6, that's also known as5

411.11.  The property is in the DD/C-56

District at premises 1434 F Street, Northwest,7

square 225, Lot 803.8

CHAIRPERSON MILLER:  Good9

afternoon, Mr. Quin.10

MR. QUIN: Good afternoon.  It is11

afternoon, isn't it?12

CHAIRPERSON MILLER:  Just about.13

According to that clock.14

MR. QUIN:  My line said good15

morning, but I guess we missed that.  But good16

afternoon, Madam Chair and members of the17

Board.  It's nice to be here today.18

I'm Whayne Quin, with Jeff Johnson19

of Holland and Knight, we represent the20

applicant in this case.  We are pleased to be21

before you for the special exception case22
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relating solely to two new elements of the1

roof structure on Hotel Washington.2

The approval will allow the3

renovation and restoration to proceed, and4

will permit its transformation into, this5

landmark hotel, into a first class, first6

quality, four to five star hotel.7

It's a relatively simple case, and8

I think all the evidence is in the record, in9

our statement, and attachments, that's10

necessary to grant the application.  O.P.11

supports the case.  ANC-2F supports.  The12

project has also been reviewed favorably by13

both the staffs of Historic Preservation14

Office  and the Commission of Fine Arts.15

So I don't know how much you want16

me to present today.  We are prepared to17

present it and submit it on the record, or to18

make a short presentation, or go into more19

detail.  And we have witnesses, which ever you20

prefer.21

So maybe you could tell me what22
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you would like.  We would love for you to just1

grant the case from the bench right now, but2

that's up to you obviously.3

CHAIRPERSON MILLER:  I would4

suggest, a short presentation.  Just5

addressing the relief you're seeking, and how6

it meets that.7

MR. QUIN:  Yes.  Well, in short,8

what we're talking about is the two air9

handling units.  And the O.P. report shows10

very carefully, and also our exhibits that11

show the two where they are.  They're on12

interior parts of the roof, as the building13

faces to the east.  In other words, you've got14

F Street on the left, 15th on the south, so to15

speak, and Pennsylvania Avenue on your right16

hand side.  So that the two areas, as you can17

see, are circled there, and show the air18

handling units.19

The two issues before you really20

are, one, we do not, cannot conform, and21

should not conform I think, because there's no22
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enclosure presently around all the equipment.1

So we would seek that approval.2

And secondly, our setbacks, while3

they're set back more than required from the4

exterior of the building, they do not meet the5

setback from the edge of the roof's -- maybe6

you could point that out -- on the interior,7

in two places.8

So that, that's what's before you,9

under the special exception.  We meet all the10

requirements from the property lines --11

CHAIRPERSON MILLER:  Can I12

interrupt you for a second?13

MR. QUIN:  Yes.14

CHAIRPERSON MILLER:  They're two,15

they're new, correct?16

MR. QUIN:  They will be new, yes.17

CHAIRPERSON MILLER:  Okay.  So,18

you've intentionally placed them where they19

don't meet the setback requirements, right?20

MR. QUIN:  Well, they can't be --21

by virtue of size, which we can talk about,22
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and the way the buildings are structured,1

there's no way to make them comply.2

CHAIRPERSON MILLER:  Oh.3

MR. QUIN:  What we did was, we4

tried to push it back, especially the one on5

the south, as far away from Pennsylvania6

Avenue as possible.7

CHAIRPERSON MILLER:  That's what I8

thought.  Because of the views from9

Pennsylvania Avenue.10

MR. QUIN:  Yes, now, we could11

shift it back, but it still wouldn't meet the12

requirements.13

CHAIRPERSON MILLER:  Oh, it still14

wouldn't meet the requirement, it would just15

be  further away from the interior?16

MR. QUIN:  Right.17

CHAIRPERSON MILLER:  Okay.18

MR. QUIN:  So, with all of that19

support, and the fact that we think that it20

should be obvious -- and the architect can21

show some plans quickly that will go through22
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that.1

But why don't I do this.  Why2

don't I introduce -- We'll try with two3

witnesses.  And Mr. Sher can be clean-up4

hitter if he's needed.  But I think we'll5

start with Cono DiZeo, representing the owner,6

just to tell you what it's about, so that you7

will have a feeling for how excited we are8

about this project.9

MR. DIZEO:  Good afternoon.  As10

mentioned, my name is Cono DiZeo, and I'm the11

owner representative for Istithmar Hotels here12

in the United States.13

We recently purchased the Hotel14

Washington, and it was always slated to be a15

renovation, which, it's slowly on its way.  We16

did a hotel closed at the beginning of17

January, and we're now going through its early18

stages.19

Before the hotel closed its doors,20

it's the longest continuous operating hotel in21

the city.  The building was first constructed22
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in 1888 as an apartment house, and later1

converted to a hotel in 1917, and it's since2

operated as such.3

This particular hotel has hosted4

presidents, vice-presidents, movie stars, and5

many other high profiles.  We certainly6

recognize the importance of this particular7

property, both in location, and the status8

that it has with the city.  And our approach9

has always been to do a first class renovation10

that significantly improves the quality of the11

hotel, without compromising its historic value12

and architectural integrity.13

As mentioned, this is being14

designated as a four to five star property.15

It will have a Michelin rated restaurant of16

star quality, along with a luxury spa.  In17

addition to the renovation that's outside is18

the new air handling units that will work19

along with the renovation.20

Other than that, we are very21

excited about it.  We respectfully request22
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this application.  And we are working towards1

reopening the property for the presidential2

inauguration.3

And that concludes my point.4

Unless there's any other questions, I will5

stop there.6

MR. QUIN:  Next I'll call our7

architect witness, Domenic Giordano, BBG-BBGM.8

Nick?9

MR. GIORDANO:  Morning.  Or10

afternoon.11

CHAIRPERSON MILLER:  Good12

afternoon.13

MR. GIORDANO:  Nick Giordano, BBG-14

BBGM architects and interiors.  I'm located at15

1722 Hoban Road, Northwest, personally.16

Office is on 18th and K.17

I think Whayne sort of covered18

everything architecture.  The reason though19

that we need this is the current building does20

not have mechanical ventilation for the21

property.  We're bringing it up to current22
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code, completely gutting and redoing the1

interior.  Part of that is to bring it up to2

mechanical code as well.  Which is why need3

these rooftop units.4

One rooftop -- Is this on?5

CHAIRPERSON MILLER:  It's on.6

Maybe you can speak a little closer into it.7

MR. GIORDANO:  Okay.8

One rooftop unit would be very9

large.  We tried to minimize what this looks10

like on top of the building, which is why11

we've taken it down to two smaller units.12

As Whayne said, we pushed it back13

from the street facade's requirement of 2:1.14

We are at the 2:1 on the F Street side.  We15

are exceeding that on Pennsylvania, mainly to16

help the view across Pershing Park.  Seeing,17

as Whayne also said, even if we pulled back a18

little, we're not really going to hit the one19

wall on the interior walls.20

We don't believe this affects21

anybody, any neighbors or anybody in the area,22
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there are no open windows from these side1

buildings.  It's only our own courts that2

we're hanging over.3

Are there any questions, or is4

that clear enough?5

Do have one section showing --6

CHAIRPERSON MILLER:  Did you refer7

to the walls as interior walls?8

MR. GIORDANO:  The court walls.9

CHAIRPERSON MILLER:  Because10

they're abutting a court?  Is that why --11

MR. GIORDANO:  Yes.  The building12

is fairly narrow, it's an E shape.  As you13

see, there's two courts.  So the interior wall14

that we're setting back our 1:1 is really a15

court wall.16

Were this an office building,17

obviously we could comply with no problem.18

We'd have full depth of the building.19

MR. QUIN:  And unless there are20

other questions, that would -- I mean, we21

could call Mr. Sher, but he's going to repeat22



20

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

what we said.  I don't know that you really1

need that again.  I think he might say2

something else, but I don't --3

CHAIRPERSON MILLER:  So none of4

the renovations actually increase any area of5

the hotel.  Is that correct?  You're not6

coming in under the hotel provision?7

MR. QUIN:  No, we're not.8

CHAIRPERSON MILLER:  Okay.9

Any questions?  Anything else?10

Yes, we can leave Mr. Sher for later.  Clean-11

up right?12

MR. QUIN:  The only request I13

would have, if at all possible, we'd like to14

get a bench decision, and have a summary15

order.  I know I'm asking for something, but16

I think this is one of those rare cases where17

I can't imagine that there's an issue.18

Thank you.19

CHAIRPERSON MILLER:  There's no20

opposition that I know of in this case.21

However, we haven't heard from Office of22
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Planning yet.  So, why don't we hear from1

Office of Planning.2

MR. JESSICK:  Good Madam Chair,3

members of the Board.  My name is Matt4

Jessick.5

The Office of Planning is6

recommending approval of the subject7

application.8

In order to be constructed as9

planned, two areas of relief are required.10

One is a special exception for mechanical11

equipment not contained within one enclosure.12

And the second is a variance, to allow a13

setback of less than 1:1 from the courtyard14

walls.15

Now for a special exception, there16

are two criteria.  One is, will the special17

exception be in harmony with the general18

purpose and intent of the zoning regulations.19

And the second is, will the special exception20

adversely impact adjacent properties.21

And I think we can look at the22
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very minimal impact that these rooftop1

mechanical air handlers will have, to answer2

both of those questions.3

The intent of the zoning4

regulations is really to minimize the5

appearance of clutter or mass on the rooftop.6

And the very very tiny impact from these air7

handlers will in fact meat those regulations,8

or the intent of those regulations.  And were9

the mechanical equipment to be enclosed in one10

large structure, it would in fact go against11

the intent of the regulations.12

Now, in regards to the variance,13

as with any variance, we looked at the three14

part test.  And for the first part of the15

test, it asks, is there anything unique or16

unusual about the property or the building?17

And the E-shaped nature of the hotel is18

certainly unique, and kind of limits the19

locations that are possible for the air20

handlers.21

The second part of the variance22
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test asks, is there a practical difficulty?1

And yes, because of that E-shaped nature of2

the hotel, it would be impossible to meet both3

the 1:1 setback from all exterior walls, and4

the 2:1 setback from walls facing public5

streets.6

And finally, can the relief be7

granted without impact to the public, or8

without impairing the intent of the zoning9

regulations?  Again, as with the special10

exception, the intent of the regulation is to11

minimize the appearance of rooftop mechanical12

equipment.  And by setting the equipment back13

from Pennsylvania Avenue, the applicant has14

met the intent of that regulation.  And by15

placing it closer to the courtyard, there will16

be very minimal impacts on adjacent17

properties.18

So again, the Office of Planning19

recommends approval of the application.20

CHAIRPERSON MILLER:  Thank you.21

And I want to welcome Mr.22
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Jeffries, who joined us at some point.  But we1

had started.  He's with the Zoning Commission.2

Mr. Jessick, I want to ask you,3

has the Office of Planning ever taken the4

position on a case dealing with roof5

structures under 411 that a variance is6

required from setback requirements?7

MR. JESSICK:  I'm not aware of the8

history on that, of that precedent.9

CHAIRPERSON MILLER:  So, as far as10

I know, they haven't.  But I could be11

mistaken.  And we have addressed this, I12

believe it was last week, with respect to two13

other cases, one being a hotel.  Are you14

familiar with the Board's decision in those15

cases?16

MR. JESSICK:  I understand that17

the Board ruled that special exception really18

was sufficient to grant a waiver to the19

setback requirements.20

CHAIRPERSON MILLER:  We had a lot21

of discussion on that.  I guess that's a22
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pretty fairly accurate characterization,1

except that we also noted that 411.11 has some2

other, I think, higher level requirements,3

than just the normal special exception with4

respect to practical difficulty, prohibitively5

costly, unreasonable, those factors built in.6

So I'm just curious, did this just7

come from your own personal analysis, that you8

thought a variance was required?9

MR. JESSICK:  Certainly.  On my10

reading of 411.11, it seems to indicate that11

special exception relief can be granted for12

the requirements of 411.3 through 411.6.  And13

those sections talk about things like14

architectural character, material, color, the15

number of enclosures, varying levels for each16

enclosure, that sort of thing.17

411.11 does not mention 411.2,18

which states that rooftop mechanical equipment19

or penthouses should meet the 1:1 setback20

contained in other sections of the regulation,21

specifically 770.6.22
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CHAIRPERSON MILLER:  I don't want1

to belabor this, but I just want to understand2

where you're coming from.  The Board had an3

extensive, I think fairly extensive,4

deliberation on this, in which -- certainly5

Mr. Dettman, and he can speak for himself, but6

was of a similar view -- And then the Board7

took that question under consideration, and8

noted that for 30 years, the Zoning Commission9

and the BZA has been reading this regulation10

as not requiring a variance but in fact11

requiring what's set forth within that12

provision, and then the special exception13

relief.14

Do you have a comment on that?  I15

mean, it just seems to me, why is Office of16

Planning all of a sudden asking for variance17

relief?18

MR. JESSICK:  Again, I'm not aware19

of the full case history.  There very well may20

be some precedent there.  Just on my reading21

of that section, 411.11, it seems to22
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specifically call out those sections, 411.31

through 411.6.  But kind of by that specific2

ommission, it does not mention the setback3

requirements.4

CHAIRPERSON MILLER:  Okay.  I just5

wanted to clarify that this, if I'm correct,6

this is just your reading of it.7

MR. JESSICK:  This is my reading,8

confirmed -- I mean, our reports go through a9

review process.  So it's not just me who has10

seen this I guess, but other --11

CHAIRPERSON MILLER:  Okay.  Well,12

in the event that you didn't hear deliberation13

or anything, the majority of the Board felt14

that in order for that provision to be read15

that way, that should be probably taken to the16

Zoning Commission because it would be such a17

drastic change of the way the law's been18

interpreted for 30 years.19

Not that there was anything20

illogical about reading it that way.21

Any other questions, comments,22
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from the Board?1

MEMBER DETTMAN:  Just one, Madam2

Chair.3

As the Chair said, last week, this4

generated a lot of discussion on two cases in5

particular, 17706, and 17679, which you were6

not the development review specialist on7

either.  In both of those cases, DCOP8

recommended approval for the special9

exception.10

And so in the matter of a week,11

we've seen sort of a 180 here.  And it goes12

against 30 years of interpretation.  And of13

course, I was pleased with that.14

But now DCOP in this particular15

case, is recommending approval of a variance.16

And I'm wondering, is this just your17

interpretation?  And are we going to start to18

see some inconsistency here, in the19

interpretation?  Or does this constitute a new20

position of DCOP?21

MR. JESSICK:  Well, I certainly22
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apologize if there's been inconsistency.  It's1

always our goal to -- one of our goals -- to2

be consistent with our interpretations.3

I think what we can do is take a4

look at the precedent, take a look at the5

decisions that were made last week.6

Unfortunately, I think this report7

was already in by the time the Board had its8

hearing last week.  So, we can try and make9

sure that our opinion's consistent from this10

point forward.11

CHAIRPERSON MILLER:  Any other12

Board questions?13

Okay.  Does the applicant have any14

questions for the Office of Planning?15

MR. QUIN:  No questions.  I am16

available for a comment, if that would be17

okay, at the proper time.18

CHAIRPERSON MILLER:  I guess it's19

the proper time.20

MR. QUIN:  But not on the --21

CHAIRPERSON MILLER:  Oh.22
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MR. QUIN:  It's really -- Maybe it1

is.  It's the -- As I understand the rationale2

of the Office of Planning, that's on page four3

of their report, it says, because 411.2 is not4

covered by the special exception allowances of5

411 etcetera, then they must, we must seek a6

variance.  And what I would, what I think7

maybe overlooked here, at least I feel it's8

overlooked, is the precise language of 411.11,9

which says, after talks about location, and10

then describes 770.6, which is what we're11

under substantively, it says, and in all other12

aspects of such structure regulated under13

411.3, and 411.6.14

Well, 411.2 is not a regulatory15

provision.  It does nothing but refer you to16

the substantive provisions for the various17

zones, such as 400.7, 530.4, 630.4, 770.6 --18

which is what we're under -- 8400 -- So, I19

don't think there was any reason to reference20

411.2, as being regulatory in fact.21

Plus, all the other points you've22
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made, that the whole intent of this section1

was to remove it from a variance requirement,2

as we used to go to the BZA prior to 19763

routinely for almost every roof structure.4

Anyone that had a combination of an elevator,5

elevator override stairwell, and mechanical6

equipment, we had to go to the BZA.7

And that was, the purpose was to8

take the language of the practical difficulty,9

and put it in a special exception, and to10

cover those and be explicit as to what would11

be the basis for the special exception.12

And it's been 30 years since that13

time that I don't know of a single case that's14

gone the other way.  And there's a whole15

doctrine of administrative stare deceisis,16

which I think that would have to be17

overridden.  But I don't want to get into18

theoretical discussion.19

I think it's pretty clear here,20

and especially in light of the Board's most21

recent two decisions.22
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CHAIRPERSON MILLER:  That was1

brought to our attention.  With respect to the2

other two cases, the whole stare deceisis3

etcetera.4

But I do have a question, since5

you recall what went on way back then.6

(Laughter)7

Well, by your own admission.8

MR. QUIN:  Don't go too far back.9

CHAIRPERSON MILLER:  I mean, you10

still have to come to the BZA for relief under11

411.12

MR. QUIN:  Yes.13

CHAIRPERSON MILLER:  But it sounds14

-- I was just of the impression perhaps that15

because this was a common thing, it wasn't16

appropriate to be trying to argue uniqueness17

or exceptional condition, with respect to the18

uniqueness test.  Because actually the19

practical difficulty test is built in to this20

provision.21

MR. QUIN:  Yes.  I completely22
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agree.1

CHAIRPERSON MILLER:  And adverse2

impacts, so we're still considering those3

things.  So all that's missing is, under4

variance, seems to me is the uniqueness or5

exceptional condition.6

MR. QUIN:  Right.  Well it does7

say, where impracticable.8

CHAIRPERSON MILLER:  Right.9

MR. QUIN:  And that's basically10

because of certain situations, economics, or11

in this case there's a historical significance12

here that I think is protected by virtue of13

the setbacks.  And if we had to strictly14

comply, we would have to tear down part of the15

building, or rebuild it in a way that doesn't16

make any sense.17

And so I think that this is a18

prime example of why it should be a special19

exception and not a variance.20

CHAIRPERSON MILLER:  Right.  I21

mean, it sounds like probably in most cases22
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there is some exceptional condition anyway.1

And that's why, I would think, you wouldn't2

have to make it a variance, because it's3

common that these would raise exceptional4

conditions.5

MR. QUIN:  Yes.6

CHAIRPERSON MILLER:  But anyway.7

We did, we went through an8

extensive deliberation on this.9

Okay.  Any other questions?  Is10

there anybody here from the ANC on this case?11

MR. QUIN:  We do have a letter12

that was filed.  It's unsigned.  We've had a13

problem getting it signed.  And I can proffer,14

or I can call a witness if you wanted me to,15

to tell you that it was lawfully adopted.  It16

just hasn't been signed yet by the Chair.  You17

have a copy of it I think.  I think it was18

just handed to you this morning.  Or this19

afternoon.  Morning, probably.20

CHAIRPERSON MILLER:  What witness21

would you call to verify that it was signed?22
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MR. QUIN:  I can call -- Arlene?1

A person who was present at the ANC meeting.2

I mean, I can't do anything more that what3

we've got.  We've got an order that's been4

sent officially by the --5

CHAIRPERSON MILLER:  That's right,6

it is what it is.7

MR. QUIN:  -- ANC, but it's not8

signed.9

CHAIRPERSON MILLER:  That's right,10

let's leave it alone.  It is what it is.11

Okay.  We have that in front of us, it's dated12

February 11th, 2008, it represents that it was13

a duly noticed public meeting with a quorum14

present, and that the vote was 4-0 to approve15

the zoning variance request to allow the16

placement of the two new air handling units on17

the roof of the Hotel Washington.18

Oh.  They found an exceptional19

condition existed.  That there was a practical20

difficulty of special circumstances, and that21

there would be no harm to the public good or22
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zone plan, if the special exception would be1

granted.2

Okay, I would say, this is3

certainly coming into the record as the ANC4

report.  But it's unsigned, so that basically5

means we don't give it great weight, which6

means we don't address the issues of concern7

that they raised, that they don't raise any8

issues of concern.  So it's basically9

reflecting -- it's unsigned, but it's10

reflecting the ANC's support of the11

application.12

Anybody else have comments on13

that?14

Okay.  Is there anybody here who15

wishes to testify in support of the16

application?17

Anybody who wishes to testify in18

opposition?19

Okay, anything else?20

MR. QUIN:  We would respectfully21

request approval, and in the form of an order22
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be issued as a bench decision, with a summary1

order.2

CHAIRPERSON MILLER:  We're not3

going to hear from Mr. Sher?4

MR. QUIN:  No.5

(Laughter)6

CHAIRPERSON MILLER:  Any other7

questions from the Board?8

We did hear Mr. Sher's theory on9

411, though.10

All right, we're going to11

deliberate on this in a moment.12

Okay.  I would move approval of13

Application Number 17719, of Istithmar Hotels14

Washington, LLC, pursuant to 11 DCMR 3104.1,15

for a special exception to allow the addition16

of new rooftop structures that do not meet the17

setback requirements from the interior court18

walls of an existing hotel under subsection19

770.6 or 411.11, at premises 1434 F Street,20

Northwest.21

Do I have a second?22
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VICE CHAIRMAN LOUD:  Second, Madam1

Chair.2

CHAIRPERSON MILLER:  I think this3

is a very straightforward case, where we have4

a renovation of a hotel, and in order to5

complete the renovations, bring it to building6

code, and they're making it a first class7

hotel, they need to add these air handlers.8

And they are constrained by the existing9

property as to where they can place these air10

handlers, as I understand it.  Therefore they11

can't meet the setback requirements.12

And these air handlers are also13

placed in opposite sides, and so therefore it14

would really be contrary to the intent of 411,15

to meet the requirements of making them one16

enclosure.  So that's why the have to be two17

separate enclosures.18

I understood the applicant to say19

that though they have some leeway with the20

placement of the equipment, they in any event21

could not meet the setback requirements.  And22
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so they've used their discretion to place the1

air handlers certainly further away from2

Pennsylvania Avenue to improve the views from3

the street, Pennsylvania Avenue.  And that4

they are closer to their own courtyards.5

411.11 talks about, where6

impracticable, because of operating7

difficulties, size of building, lot, or other8

conditions relating to the building or9

surrounding area that would tend to make full10

compliance unduly restrictive, prohibitively11

costly, or unreasonable, the Board of Zoning12

Adjustment shall be empowered to approve a13

special exception under 3104, the location,14

design, number, and all other aspects of such15

structure regulated under 411.3 through 411.6.16

Even if such structures do not meet the normal17

setback requirements -- and this case that18

would be of 770.6 -- when applicable, and to19

approve the material of enclosing construction20

used if not in accordance with Section 411.321

and 411.5 -- Okay that's not really at issue.22
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That the intent and purpose of1

this chapter and this title shall not be2

materially impaired by the structure and the3

light and air of adjacent buildings shall not4

be affected adversely.5

And Office of Planning did an6

evaluation of this as well, and found that7

there would be no adverse impact to light and8

air of adjacent buildings, and no adverse9

impact to the zone plan, and that it was10

preferable to place the air handlers where11

they are.12

And we talked about the -- that it13

would be quite adverse to enclose these, if14

not impossible, in one enclosure.15

The ANC is in support, even though16

we don't have a signed copy.17

We addressed, in our discussion a18

little bit, Office of Planning's raising the19

question of whether variance relief should be20

required, and the Board has taken the position21

that it will not be required, based on the two22
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cases that we had last week, where we did an1

extensive deliberation on that with respect to2

the 30 year history of interpreting it as3

requiring only special exception relief.  And4

accordance with the standards set forth in5

411.11.6

Other comments?7

MEMBER DETTMAN:  Madam Chair, just8

for the record, I will be taking the same9

position I did last week on the two cases, and10

that's abstaining from the case.11

I am leased that DCOP is seeing12

this as a variance, and I still contend that13

it should be a variance.14

And in this particular case, I15

think they meet the three prongs of the16

variance tests, because of the unique17

situation, due to the shape of the building.18

I personally actually had questions on whether19

or not these were exterior walls.  But if the20

applicant thinks they are, and DCOP thinks21

they are, it seems to be consistent with the22
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Bellmont Towers case, how they addressed1

exterior walls, I guess that's what they are.2

But to the extent that this3

application has a conflict with the Height4

Act, it's nominal, but at the end of the day,5

it's still a conflict.6

It's a very, very good project,7

and I commend the applicant for trying to push8

these things towards I guess the center of the9

building, as much as possible, to minimize10

views from F Street, 15th, and Pennsylvania,11

is a very, very good thing.12

If there's going to be a violation13

of the Act, this is the situation where you14

want it to happen.  Because by pushing them15

towards these exterior walls, it doesn't16

jeopardize the purpose and intent of the regs,17

or the Act.  It actually advances the purpose18

and intent of the regulations and the Act.19

So once again, Madam Chair, I'll20

be abstaining.21

CHAIRPERSON MILLER:  Okay.22
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I don't think that the Board has1

found that there's a violation of the Height2

Act.  Though you may be of that opinion.3

Okay.  I don't think Office of4

Planning has said anything with respect to5

that.  But I would say that this Board also is6

entrusted to grant special exceptions and7

variances, and we don't grant relief from the8

Height Act in any event.9

Any other comments?10

VICE CHAIRMAN LOUD:  Did you11

mention the ANC report, or are you going to12

mention it at all?13

CHAIRPERSON MILLER:  I think I14

did.15

VICE CHAIRMAN LOUD:  You did?16

Okay.  All right.  I wasn't certain.17

I'll be supporting it as well.18

And I just wanted to thank Mr. Quin for the19

insight on 411.11 and how that relates back to20

411.2.  I was not on the case last week that21

caused so much discussion around whether22
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411.11 should be processed as a variance or a1

special exception.2

But having heard the benefit of3

the experience and insight, and how we tend to4

construe regulations and statutes, it makes a5

lot of sense to me, so I appreciate that.6

CHAIRPERSON MILLER:  Other7

commetns?8

Well I think that, if we grant9

this relief, I think it would be very exciting10

that this building be open for inauguration11

day.  Particularly that today is election day12

in the District.13

Anything else?14

All right then.  All those in15

favor of the motion that's been put on the16

table, say aye.17

(Whereupon, there was a18

chorus of "Ayes.")19

Opposed?20

Abstaining?21

MEMBER DETTMAN:  Abstaining.22
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CHAIRPERSON MILLER:  And, would1

you call the vote please?2

MS. BAILEY:  Madam Chair, the3

Board has voted four to zero to one, to grant4

the application of Istithmar Hotels.  Ms.5

Miller made the motion, Mr. Loud seconded.6

Ms. Walker, Ms. Jeffries support the motion.7

Board member Dettman is opposed.  And are we8

doing a summary order?9

Abstain, I'm sorry.  Board member10

Dettman abstained.11

CHAIRPERSON MILLER:  If there's no12

opposition in this case, then there would be13

a summary order.14

MS. BAILEY:  Thank you.15

CHAIRPERSON MILLER:  Thank you16

very much.17

We're ready for the next case when18

you are, Ms. Bailey.19

MS. BAILEY:  Madam Chair, it's20

Application Number 17716, of Vector E. Udo,21

pursuant to 11 DCMR 3103.2, for a special22
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exception to construct a new apartment1

building, initially advertised as six units,2

I think that number has been reduced.  The3

application is under Section 353, at premises4

901 Barnaby Street, Southeast.  It's Square5

5924, Lot 63.  It is zoned R-5-A.6

The application has been amended,7

Madam Chair, and the affidavit was filed one8

day late.9

CHAIRPERSON MILLER:  Good10

afternoon.  Do you want to introduce yourself11

for the record?12

MR. AGBIM:  Yes, my name is Ike13

Agbim.  9611 Cedar hollow Lane, Largo,14

Maryland, 20774.  I'm for the applicant.15

CHAIRPERSON MILLER:  Do you want16

to address the posting question?  Ms. Bailey17

I think indicated that it was posted one day18

late.19

MR. AGBIM:  No, we actually posted20

on time, but the affidavit arrived at the21

office a day late.  I accept responsibility22
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for that.  I had it in my file to submit, but1

I forgot to bring it over here to the office.2

CHAIRPERSON MILLER:  Okay.  Well,3

that's better.4

MS. BAILEY:  Madam Chair, if I5

could clarify?6

The posting is to be done 15 days7

prior to the hearing.  Sometimes applicants do8

get that confused.  In this instance, it was9

filed 14 days -- The affidavit indicates that10

the property was posted 14 days prior to the11

hearing, not 15.  So it was posted on January12

29th.  It was required to be posted on January13

28th.  So that's what I was referring to.14

No, I'm not sure if it was posted15

on the 28th, but the affidavit indicates that16

it was posted on the 29th.17

MR. AGBIM:  Excuse me, I'm sorry.18

My calculation of the dates may have got this19

wrong.  I calculated 29 to be 15 days.  So, if20

you remove the date of the posting, it means21

it's 14 days.  But my calculation made me22
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arrive at 15 days.  So I guess it depends on1

if it's done as a subtraction or if the date2

of posting counts.3

CHAIRPERSON MILLER:  Let me just4

ask you this.  If we're talking about a day or5

so.  Can you just tell us, were the neighbors6

apprised of the application?  Was the ANC7

apprised?  Because usually, if it's just a day8

or so, we can waive that.  Particularly when9

we have evidence that notice was successful in10

other ways.11

MR. AGBIM:  Yes.  The neighbors12

were apprised.  And the ANC was apprised.  And13

I attended two ANC meetings with this project.14

And there's an acknowledgment from the ANC15

that they were fully aware of the project.16

CHAIRPERSON MILLER:  Do we have17

that in the record?  Because my notes indicate18

that we don't have an ANC report.19

MR. AGBIM:  Yes.  No, what20

happened is that the first ANC meeting that I21

attended, there wasn't a quorum.  So they22
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couldn't vote.  So they invited me back the1

second time.  So I went back a second time,2

they still couldn't vote.3

And so all I have is the letter4

stating that they received the package, that5

they don't have any opposition, but they6

couldn't cast any vote.7

And that letter, I have an8

original copy of the letter that was given to9

me by the ANC.  Right here.10

CHAIRPERSON MILLER:  Was it given11

to you for the purpose of entering into our12

record?  Or not necessarily, you're just13

representing to us?14

MR. AGBIM:  Yes, it was -- I15

expressed my concern that without hearing from16

the ANC that the Board might be reluctant to17

move forward with the case.  And that I was18

already making an effort to make sure that it19

was presented and was voted on.20

But they couldn't do that.  So the21

commissioner for the ANC-8 wrote this letter22



50

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

and gave me and said, well, if this serves1

your purpose.  But she cannot write a letter2

saying that they voted for it, because they3

didn't vote.4

So, that's what this letter5

basically says.  If you want to take a look at6

it.7

CHAIRPERSON MILLER:  Well, if you8

want to put it into our evidence, on the9

record, that's fine.10

MR. AGBIM:  Yes.11

CHAIRPERSON MILLER:  Okay.  Thank12

you.13

And how about the communication14

with the neighbors?  Which neighbors did you15

talk to?  Is there anything in the record from16

them?17

MR. AGBIM:  Not to my knowledge.18

I talked to two of the neighbors.  The site is19

down by a lot of apartment buildings.  But20

there is a row of row houses on the north side21

of the property.22
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Most of the people that live in1

those row houses are tenants.  So there were2

two that acknowledged to me that they were3

actually owners of the properties.  And both4

of them agree that they were going to write a5

letter of support of the project.6

But I never got that letter.  So7

that's where that stopped, as far as I know.8

CHAIRPERSON MILLER:  All right.9

Well.  Would the Board like to waive the10

untimeliness of the posting, it's only a day11

or so?  Given I think we also have the check12

of letters being sent to all owners within 20013

feet of the property, plus how this letter14

that's coming around that the ANC did meet on15

the project.  Is that the consensus of the16

Board?  We can go forward with the case?17

All right.  And before us is the18

ANC letter that does reflect that you provided19

package of the information to each20

commissioner to review, and handed out21

material to constituents at their January22
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meeting.1

Was this the first meeting, that2

this letter is the --3

MR. AGBIM:  Yes, this was the4

first meeting.  Because there was no quorum,5

they rescheduled for a meeting two weeks after6

that date.  But of course, during that second7

meeting, there still wasn't any quorum.  And8

that meeting was actually canceled.9

CHAIRPERSON MILLER:  Okay.10

Because basically this letter reflects that11

you did go to that first meeting in any event.12

But they didn't take a position.13

Okay.14

MR. AGBIM:  Yes.15

CHAIRPERSON MILLER:  Okay.  So16

you're here under 353.  And it appears that17

there's an issue here with respect to how many18

units the building should be, with Office of19

Planning suggesting four, and you originally20

had six units.  And now you have five, is that21

correct?22
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MR. AGBIM:  That's correct.1

CHAIRPERSON MILLER:  Okay.  Do you2

want to address why five is the right number3

here, under 353, and anything else with4

respect to meeting special exception relief?5

MR. AGBIM:  Yes, thank you.6

CHAIRPERSON MILLER:  Okay.7

MR. AGBIM:  We originally, like8

you mentioned, had an application for six9

units, which is what the owner desired.10

However, that plan, that scheme, had some,11

there were some challenges with it.12

One of the challenges was the13

parking arrangement.  The parking arrangement14

that we could get with six units, made it such15

that it was very tight.  And we had to have16

some other parking spaces outside from the17

alley.  And some from Barnaby Street.  So it18

was a little bit tight site plan.19

So after a long process of20

discussing this project with the owner, we21

decided to change the design to five units.22
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To lessen it, and also to respect the fact1

that we needed to create more space on the2

side, and also to make the parking a little3

bet cumbersome, the parking layout.4

Now, the other issue that came up5

was the issue of a semi-detached project.  The6

initial application showed a semi-detached7

building with a face on the east property8

line.  So when we did the revision with the --9

coordinating with Office of Planning, we moved10

the building away from the property line with11

a resulting four foot side yard on the east12

side.13

CHAIRPERSON MILLER:  Anything you14

want to address before we actually go to15

Office of Planning and hear their concerns?16

Or Board members have any specific questions?17

MR. AGBIM:  I'm okay for now.18

CHAIRPERSON MILLER:  So shall we19

do that then?20

MR. AGBIM:  Yes.21

CHAIRPERSON MILLER:  Unless Board22



55

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

members have specific questions now.  Okay,1

why don't --2

ZC VICE CHAIRMAN JEFFRIES:  I have3

one.4

CHAIRPERSON MILLER:  Yes, Mr.5

Jeffries.6

ZC VICE CHAIRMAN JEFFRIES:  So,7

the other multi-family residential buildings8

in this area, how do they handle the parking?9

MR. AGBIM:  Some don't have any10

off-street parking.  The ones that do have11

off-street parking, it appears that the12

parking is from the street.  From a curb cut13

on the street.14

ZC VICE CHAIRMAN JEFFRIES:  So15

it's on-street parking, or?16

MR. AGBIM:  On-street, and off-17

street.18

ZC VICE CHAIRMAN JEFFRIES:  Oh,19

okay.20

MR. AGBIM:  Right.21

ZC VICE CHAIRMAN JEFFRIES:  So the22
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ones that are off-street, how do they handle1

parking?2

MR. AGBIM:  The ones that are on-3

street, or off-street?4

ZC VICE CHAIRMAN JEFFRIES:  Off.5

MR. AGBIM:  Through a curb cut.6

ZC VICE CHAIRMAN JEFFRIES:  A curb7

cut?8

MR. AGBIM:  Right.9

ZC VICE CHAIRMAN JEFFRIES:  So is10

it similar to the configuration that you have11

designed here?12

MR. AGBIM:  Yes, identical.  I13

believe there is just one building, from my14

observation, that has off-street parking.  And15

that's the one on 9th Street.  I'm not sure of16

the address.  It's a 12 unit building two lots17

away from the subject property.18

ZC VICE CHAIRMAN JEFFRIES:  So is19

on-street parking pretty burdensome in this20

area, right now?21

MR. AGBIM:  There are not a lot of22
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cars that park on the street at all.1

ZC VICE CHAIRMAN JEFFRIES:  Okay.2

MR. AGBIM:  Yes.3

ZC VICE CHAIRMAN JEFFRIES:  I4

didn't -- Maybe I missed it in the5

application, but I didn't see any photographs.6

I'm trying to discern the character of these7

row houses, or just the neighborhood.  And8

it's hard for me to discern that.9

I mean, I'm seeing the footprint10

of your building.  Unless I'm missing11

something, if you'd --12

MR. AGBIM:  Yes.  The row houses13

are pretty, one family row houses, with one14

car parking garage each.  I guess that's the15

best way to describe it.  They're all three16

level structures, with one car parking garage17

for each of the row houses.18

I don't know if that answers the19

question.20

ZC VICE CHAIRMAN JEFFRIES:  Yes.21

It's just sort of difficult for me under 35322
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to, I mean, to address this whole issue of1

relief of special exception, if I don't have2

a good sense of what the overall context of3

the neighborhood is, and the impact that this4

has.5

So what I have here is a footprint6

of the building, five parking spaces, new 257

foot curb cut, and I don't -- it's just --8

Unless I'm missing something, I just don't see9

how that relates.10

MR. AGBIM:  Yes.  This diagram11

actually might show you better what's going12

on.13

ZC VICE CHAIRMAN JEFFRIES:  Do I14

have that?15

MR. AGBIM:  Yes.16

ZC VICE CHAIRMAN JEFFRIES:  Is17

that in the?18

MR. AGBIM:  Should be in the --19

ZC VICE CHAIRMAN JEFFRIES:  I20

mean, I could be missing it.21

MR. AGBIM:  It should be in the22
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Office of Planning report.1

CHAIRPERSON MILLER:  It's the2

second page of the Office of Planning, yes.3

ZC VICE CHAIRMAN JEFFRIES:  I saw4

that.  I just didn't think it was particularly5

helpful.  I mean, I'm looking at these row6

houses that are to the east, and what you're7

going to do is insert in the street wall here8

a 25 foot curb cut.  And I'm just --9

And maybe this question is more10

for the Office of Planning, but I just wanted11

to point out that it's just hard for me to12

know what fully the impact of this13

configuration's going to be, without getting14

a more clearer sense of the overall15

neighborhood context.16

MR. AGBIM:  Yes.  To throw a17

little bit more light on it, if you are18

looking at that second page of the OP report19

--20

ZC VICE CHAIRMAN JEFFRIES:  Yes.21

MR. AGBIM:  -- you'll see that22
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those row houses have combined driveways.1

Each driveway is approximately --2

ZC VICE CHAIRMAN JEFFRIES:  Each?3

They have curb cuts --4

MR. AGBIM:  They have curb cuts.5

ZC VICE CHAIRMAN JEFFRIES:  Oh,6

for the drive way it's in the --7

MR. AGBIM:  Yes.8

ZC VICE CHAIRMAN JEFFRIES:  Yes,9

okay.10

MR. AGBIM:  Curb cuts and11

driveways leading to the parking garages.  And12

they seem to be combined in twos.  So each two13

row houses have a shared common driveway14

that's about 22 feet wide.15

ZC VICE CHAIRMAN JEFFRIES:  Oh,16

okay.17

MR. AGBIM:  So that's really what18

you'll see, if you look carefully, closely on19

the street-scape.  On the curb line in front20

of those row houses, you'll see the kind of21

lighter areas, where there seems to be an22
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apron.  That's about 22, 23 feet wide.1

ZC VICE CHAIRMAN JEFFRIES:  Okay.2

MR. AGBIM:  A combined driveway3

that leads you to the parking of the two4

properties.  As a matter of fact, the middle5

property, you can see a white car parked on6

the driveway in front of the garage.  Sort of7

like one, two, three, four, five, the sixth8

property from the south.9

ZC VICE CHAIRMAN JEFFRIES:  No.10

MR. AGBIM:  In the row --11

ZC VICE CHAIRMAN JEFFRIES:  I12

don't see the white car.  I see a --13

MEMBER DETTMAN:  I believe the14

applicant is looking at a different image.15

ZC VICE CHAIRMAN JEFFRIES:  Oh,16

okay.17

MR. AGBIM:  Right.  This one right18

here.19

ZC VICE CHAIRMAN JEFFRIES:  I20

don't think we have that.21

MR. AGBIM:  I think you have a22
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different printout, right.  I mean, I can1

offer this to you, just to kind of throw more2

light on the width of the driveways on the row3

houses.  Because they are about, 23, 24 feet4

wide, about comparable to what we are5

proposing for this project.6

VICE CHAIRMAN LOUD:  So with7

respect to -- Just to follow up Mr. Jeffries8

for a quick second.  With respect to the9

neighbors' parking accommodations, those also10

front Barnaby Street?11

MR. AGBIM:  For this project?12

VICE CHAIRMAN LOUD:  Yes.13

MR. AGBIM:  Yes.14

VICE CHAIRMAN LOUD:  If where I'm15

looking at is correct --16

MR. AGBIM:  The curb cut that17

we're --18

ZC VICE CHAIRMAN JEFFRIES:  The19

neighbors, the neighbors.20

VICE CHAIRMAN LOUD:  The21

neighbors.22
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MR. AGBIM:  Yes.  The neighbors,1

all the driveways are all on Barnaby Street.2

That's correct.3

VICE CHAIRMAN LOUD:  Okay, thank4

you.5

ZC VICE CHAIRMAN JEFFRIES:  But6

the Office of Planning's report -- I'm sorry,7

Mr. Loud.  The Office of Planning's report8

says the row parking would be at odds with the9

pattern of road dwellings along the east side10

of Barnaby Street.  So they're not dealing --11

And the creation of a 25 foot curb cut.12

Can you just respond to that?13

MR. AGBIM:  Yes.  What I'm saying14

is that the pattern, 25 feet, 22 feet, 2315

feet, curb cut, is consistent with what they16

have on the road dwellings on the north side17

of this property.18

ZC VICE CHAIRMAN JEFFRIES:  The19

north side?20

MR. AGBIM:  Yes, well, I --21

ZC VICE CHAIRMAN JEFFRIES:  You22
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mean the east side?1

MR. AGBIM:  -- call it north,2

northeast.  Right.  On the northeast side, the3

east side, the row dwellings have curb cuts4

that are about 25, between 22 and 25 feet.5

They are combined curb cuts.  The aprons are6

shared between each set of two row dwellings.7

And if you look at this picture8

that I have here, you see that the sixth9

dwelling, the seventh dwelling, share a common10

driveway.  And it's about 22 -- I would guess11

at minimum 22 feet wide.12

ZC VICE CHAIRMAN JEFFRIES:  Let's13

step off of Barnaby.  Let's go to Bellevue or14

other streets.  Do you see a same kind of15

configuration with --16

MR. AGBIM:  Yes.17

ZC VICE CHAIRMAN JEFFRIES:  -- the18

curb cuts that are in front of homes?19

MR. AGBIM:  On Bellevue Street,20

there's a curb cut that leads to the apartment21

building on the southeast corner of this22
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square.  That address is 4220 9 th Street,1

Southeast, Lot 0802.  That curb cut is also2

consistent with what we are -- Our curb cut is3

consistent with this, what's shown here.  It's4

in the same ballpark dimensionally.5

ZC VICE CHAIRMAN JEFFRIES:  Okay.6

Well, thank you.  I just -- I'll have7

questions for Office of Planning, I think, to8

address this.  Thank you.9

CHAIRPERSON MILLER:  I have10

another question for you, Mr. Agbim, before we11

go to Office of Planning.  You revised your12

application, and added, requested relief as a13

variance from the side yard requirements.14

Correct?15

MR. AGBIM:  That's correct.16

CHAIRPERSON MILLER:  But has there17

been any advertisement of the additional18

relief?19

MR. AGBIM:  It was advertised.20

CHAIRPERSON MILLER:  It was21

advertised?22
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MR. AGBIM:  Yes.  What we did was,1

before we filed the plans, we did talk to  Mr.2

Near and sent him a revised application.  And3

the sign is based on that revised application.4

If you look at the photograph of the sign, it5

clearly advertises, in addition to special6

exception, the variance that's required for7

the side yard requirement.8

CHAIRPERSON MILLER:  So it was9

posted with the variance relief?10

MR. AGBIM:  Yes.11

CHAIRPERSON MILLER:  Okay, 14 days12

in advance, or 15, or?13

MR. AGBIM:  Yes.14

CHAIRPERSON MILLER:  Okay.  The15

ANC, have they been served with the revised16

plans?17

MR. AGBIM:  Yes.18

CHAIRPERSON MILLER:  Oh.  Okay.19

When was that?20

MR. AGBIM:  They were served the21

second day after we submitted the application,22
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the revised application at the Office of1

Zoning.2

CHAIRPERSON MILLER:  Okay.  So3

that was around February 1st or so?4

MR. AGBIM:  Yes.5

CHAIRPERSON MILLER:  Their second6

meeting that you made reference to, was that7

before the revision, or after the revision?8

MR. AGBIM:  Yes.  It was before9

the revision.  Yes.10

CHAIRPERSON MILLER:  Okay.  And do11

you know when their next meeting is, by any12

chance?13

MR. AGBIM:  Their next meeting is14

today.  Tonight.15

CHAIRPERSON MILLER:  Okay.  Do you16

know if they're going to be taking your17

application up under consideration?18

MR. AGBIM:  It's possible, but I'm19

not sure if there'll be a quorum.  But it's20

possible that they're going to see this.21

CHAIRPERSON MILLER:  Okay.  Thank22
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you.1

VICE CHAIRMAN LOUD:  Just a2

question clarification.  So in Commissioner3

Williams' support for the project, dated4

January 14, she was in support of it when it5

was still six?6

MR. AGBIM:  Yes.7

VICE CHAIRMAN LOUD:  Okay.  Which8

would be more --9

MR. AGBIM:  Right.10

VICE CHAIRMAN LOUD:  -- invasive,11

if you --12

MR. AGBIM:  Right.13

VICE CHAIRMAN LOUD:  -- sort of14

look at it that way, than the five.  Have you15

had any conversations with her since?16

MR. AGBIM:  Yes.  I did give her a17

copy of the revised plans, and she asked me18

why we made change.  Then I discussed the19

compactness of the six unit layout, and the20

desire for us to have more clear areas, and21

better arrangement of parking on the site.22
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VICE CHAIRMAN LOUD:  Thank you.1

CHAIRPERSON MILLER:  Okay, I have2

one more question.  And if nobody has any3

others, we can then go to Office of Planning.4

But do you want to just briefly address the5

variance test, why you would meet that three6

prong test?7

MR. AGBIM:  Yes, thank you.  One8

of the issues on this site is that we have a9

15 foot building restriction line.  Now, this10

building restriction line impacts the property11

from two sides.12

This property, like we mentioned13

earlier, is a 40 feet by 130 feet.  Now, with14

reduction of the buildable area by15

approximately 44 percent reduction in the16

buildable area of the property, we have a very17

narrow and very small area on the site that is18

available for construction.19

I would suggest to look at the20

plot, and also look at the site plan to see21

the impact of this building restriction line22
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on the property.1

This impact is very unique to this2

property, because this is one of the3

properties that's a corner property, and4

received this building restriction line on not5

only one face, but two faces.  And it's the6

only corner property in this square that has7

been developed, and has been vacant since the8

zoning regulations came into effect in this9

area.10

So.  In seeking for a variance, we11

identified this unique condition on this12

property to be the central issue.  Now13

subsequent to that, we have the fact that the14

buildable width of the lot is 25 feet.  And15

providing an eight foot side yard on that 2516

feet gives us only a 17 exterior dimension,17

external dimension, for arranging a floor18

plan.  Which is another challenge, and19

difficult, which the owner and the applicant20

present.21

We have given a four foot side22
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yard in order to allow us to have a 21 foot1

building.  We feel that this 21 foot building2

will present a better opportunity for floor3

planning, and also reduces the impact on4

neighboring properties by not being a wall, as5

the six unit proposal previous to this has.6

I will close by summarizing that7

granting this variance will not be of8

substantial detriment to public good, traffic9

noise, and lighting.  Because of our efforts,10

as you can see on the plans, to mitigate some11

of the issues that might become problems to12

neighboring properties.13

And also, this of course is not a14

use variance, it's a variance for an area15

issue.  And the proposed project is an16

apartment which is exactly what's one of the17

uses that's allowed in this zone.18

CHAIRPERSON MILLER:  I guess my19

question is, it's one of the uses that's20

allowed on that zone on that spot.  If you had21

a flat or something, would you still have the22
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same need for a side yard variance?1

MR. AGBIM:  I believe so.  17 feet2

is always small.  Anything you arrange in 173

feet, even a single family dwelling, it's4

still going to turn out to be very, very5

minimal.  Especially when you match that up --6

When you have a 17 foot exterior dimension, it7

means that your total interior dimension's8

width will be at the most 16, 16 and a half9

feet.10

ZC VICE CHAIRMAN JEFFRIES:  Wait,11

and so because of that -- I'm not following12

your line of reasoning.  You're saying that13

because you have a 17 foot -- If you decided14

just to do a flat, 17 feet exterior wall15

dimension, that having a 16 and change16

interior would make that a less desirable17

unit.  Is that what you're saying?18

MR. AGBIM:  No, what I'm saying is19

that -- It's of course possible to arrange any20

building in a 16 foot interior dimension.21

Even a six unit building can be arranged in a22
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16 foot dimension.  But it will produce a much1

less -- The spaces will be very small, and2

that's definitely one of the results of3

working within those constraints.4

ZC VICE CHAIRMAN JEFFRIES:  Okay,5

well that's just a good segue.  Because I'm6

trying to figure out, you have two units that7

are -- According to Office of Planning's8

report, you have two units that are going to9

be 546 square feet.  Correct?10

MR. AGBIM:  That's correct.11

ZC VICE CHAIRMAN JEFFRIES:  Who12

are these people, and why do they need parking13

spaces?14

MR. AGBIM:  I'm not sure what you15

mean.16

ZC VICE CHAIRMAN JEFFRIES:  Who17

are the people who will ultimately rent these18

units?  I mean, will it be -- And why do they19

need parking spaces?20

MR. AGBIM:  Well, the -- One of21

the reasons, of course, the parking spaces are22



74

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

prescribed by the zoning regs.  And we are1

required to provide in this zone one parking2

space for each unit.3

However, this particular property,4

it's located in a very well covered area by5

metro.  Metro buses by Barnaby Street, and6

Southern Avenue, and a few other streets7

around.  So, I wouldn't imagine that it would8

be impossible for an individual to live in one9

of the units and be able to get around with10

public transportation.11

ZC VICE CHAIRMAN JEFFRIES:  I know12

what the parking requirements are.  I guess,13

I mean, we have had situations where people14

have come in and requested less relief because15

of superior bus routes and so forth and so on.16

I mean, this 546, this is a one17

bedroom, or a -- what is it?18

MR. AGBIM:  It's currently shown19

as a one bedroom, but -- I mean as a two20

bedroom, but it can be a one bedroom.  It can21

be an efficiency.  There is great demand for22
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a mix of unit sizes.1

ZC VICE CHAIRMAN JEFFRIES:  In2

this neighborhood, there is?3

MR. AGBIM:  Yes.  Yes.  Because4

there are people who are out of college, who5

are buying, who probably be buying their first6

condos.  That will probably be in a price7

range that matches their requirement, as8

opposed to the bigger units that are, will be9

on much higher price ranges.  So I would10

imagine that single individuals would be able11

to use those kind of units.12

ZC VICE CHAIRMAN JEFFRIES:  Okay.13

Thank you.14

CHAIRPERSON MILLER:  Other15

questions, before we go to Office of Planning?16

Okay.  You're on.17

MR. GOLDSTEIN:  Good afternoon,18

Madam Chair, and members of the Board.  My19

name is Paul Goldstein, and I'm a development20

review specialist with the Office of Planning.21

The Office of Planning cannot22
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recommend approval of this special exception1

and area variance application.  The applicant2

proposes to construct a multi-family dwelling3

at 901 Barnaby Street Southeast, and a4

property zoned R-5-A.  As were explicitly5

provided in our report, OP believes that the6

proposal does not satisfy the requirements for7

relief under Section 353.8

Under this Section, in essence,9

Office of Planning is asked to make10

recommendations on how the development will11

relate to its existing and future12

neighborhood.  As a baseline, multi-family13

development is a permitted use in R-5-A14

districts, although only be special exception.15

The applicant originally submitted16

a plan for six units, but later dropped the17

number to five, and similarly cut the number18

of parking spaces to five as well.  We19

consider these reductions to be an20

improvement.  Nevertheless, OP believes that21

the proposal is still too unit intensive for22
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the site, and should be developed with no more1

than four units and four parking spots at2

most.3

Due to the 15 foot building4

restriction line, the applicant only has a 255

foot wide area to develop.  The proposed6

building height and massing are not themselves7

objectionable.  Rather, five units, we8

believe, unfavorably crowds the site.9

Due to the site dimensional10

constraints, and the introduction of a four11

foot side yard, two of the units, as we've now12

mentioned, one of which is in the cellar, are13

only about 550 square feet.14

OP prefers to see a four unit15

building, perhaps four duplex units, in order16

to better accommodate families with more17

sizeable floor plans.18

The unit intensity on the site can19

be seen most clearly on the parking layout.20

In order to meet the 1:1 unit to parking21

ratio, under the regulations, the applicant22
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has proposed a line of parking spots in the1

rear yard.  As a result, nearly the entire2

rear yard, which spans more than 50 feet, will3

be paved.4

The proposal completely neglects5

an existing unimproved alley, a rear alley,6

and creates a new 25 foot wide curb cut.  This7

type of layout on a prominent corner lot8

appears antithetical to a cohesive urban form.9

More generally, OP is concerned10

about the supply of family housing in this11

area of Ward Eight.  The area of the city12

already has a substantial number of apartment13

style housing.  The character of Square 592414

is a mix of dense multi-unit development, and15

single family row dwellings, and semi-detached16

dwelling units.  There's a substantial number17

of vacant lots.18

OP wants to discourage the19

development of these lots in a style that is20

not conducive, we believe, to stable21

neighborhoods or healthier living.  Just22
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because there are other apartment dwelling1

units nearby does not itself justify dense2

development in this particular spot.  As such,3

our office is reviewing all R-5-A areas in4

Ward Eight for zoning consistency.5

OP believes that the proposed6

building is not in harmony with the general7

purpose and intent of the zoning regulations,8

and that overcrowding the lot may adversely9

affect the use of neighboring properties.10

Finally, unlike the special11

exception, OP does support the applicant's12

request for an area variance relief from the13

side yard requirement.  The property, which14

was created in an early 1900 subdivision is15

unique due to a narrow lot width, which makes16

it difficult to comply with the applicable R-17

5-A zoning.18

In order to construct a multi-19

family development on the site, which as I20

mentioned is a permitted use, any applicant21

would likely need some type of side yard22
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relief, whether it's a small amount or even1

405.3 relief, if you build along the lot line.2

Providing an eight foot side yard would result3

in a practical difficulty, because it could4

yield a 17 foot wide multi-family building.5

Finally, OP believes that side6

yard relief could be granted without a7

substantial detriment to the public, or8

substantially impairing the intent of the9

zoning regulations.  Therefore, based on our10

review, under section 353, OP is not able to11

support the application.12

And that concludes my13

presentation.  And I'm not available for14

questions.15

Thank you.16

ZC VICE CHAIRMAN JEFFRIES:  So let17

me understand.  The Office of Planning's18

thought is that this should be a four unit19

building.  How would you handle the parking in20

that scenario?21

MR. GOLDSTEIN:  The parking is22
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still somewhat difficult.  What we were1

willing to try to work with the applicant on2

is at least having two of the spots come from3

an improved rear alley, and then a smaller4

curb cut along Barnaby Street to access two5

other additional spots.  If four parking spots6

were indeed still asked for.7

This, you can see somewhat8

reflected in the original submission, if you9

look at that site plan, which had actually10

four spots located along the rear alley --11

which was actually in violation of a parking12

regulation that says you can't put parking13

spots between the lot line and the building14

restriction line.15

So what we were proposing was16

somewhat of a hybrid that would preserve more17

of the rear yard.  At least have some more18

grassy area there.  Not this long line of19

parking on sort of a prominent corner, we feel20

in this area.21

It is true that there are curb22
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cuts.  This going back to your question1

earlier.  That there are curb cuts as you head2

sort of northeast along the east side of3

Barnaby Street.  I don't recall them being 224

feet wide.  I don't want to take a stance on5

exactly how wide they are, but that sounds a6

little high to me.  We felt that the7

introduction of an additional 25 foot curb cut8

right before you also have a 15 foot wide9

unused alley is a little problematic, as well10

as this row of parking which is definitely out11

of place with the row houses to the north.12

MEMBER DETTMAN:  Is the existing13

alley used by the apartment to the east, for14

accessing their parking?15

MR. GOLDSTEIN:  I don't believe16

it's actually used.  It's not -- it would need17

to be improved.  We would want the applicant18

to pave his portion of it.  I don't think any19

of the row homes use it, and I don't believe20

any of the -- If you head east along 9 th21

Street, I don't think any of them use it.22
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I would ask the applicant again to1

confirm that, but I don't think it's being2

used at this point.3

MEMBER DETTMAN:  And I heard you4

recommend that you could improve the situation5

by having two parking spaces off the alley,6

and two from Barnaby Street, via a smaller7

curb cut.  If this was to be a four unit8

building, is there something preventing you9

from allowing access to all four parking10

spaces from the alley?  And removal of the11

curb cut in its entirety?12

MR. GOLDSTEIN:  I remember13

speaking to DDOT about that very issue.14

Having some kind of driveway entrance from the15

alley.  I think it sounded like that might16

raise other complications.  I don't remember17

exactly, but it had to do with turning, had to18

do with how close that -- coming out of that19

parking area to the entrance to the alley, and20

then coming into the street.21

I think there were some other22
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issues that were raised with trying to sneak1

in some type of drive.  Because of that rule2

that you can't put the parking spots between3

the lot line and the building restriction4

line, it does create complications.  And I'm5

not really sure that there is a terrific6

solution to it, if you want to have a 1:17

parking to unit ratio.8

ZC VICE CHAIRMAN JEFFRIES:9

Because on my block, we have a similar10

situation.  From the alley, there are five or11

six parking spaces for a building that's very12

similar to this one.  Now I think the13

difference is that the alley considerably14

wider than this alley.  So I think in terms of15

the turning situation, it probably would be16

problematic.17

So I just want to be clear about18

where the building, the lines are.  I don't19

think I'm fully clear in terms of where the20

lot line and then the building restriction21

line --22
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MR. GOLDSTEIN:  I'm looking at the1

applicant's -- the second page of the2

applicant's submission of the legal sized3

plats, which seem to indicate with a dotted4

line where the building restriction line comes5

into play.6

ZC VICE CHAIRMAN JEFFRIES:  Okay,7

okay.8

MR. GOLDSTEIN:  It's a 40 foot9

wide lot.  And then 15 feet into it is this10

building restriction line.11

ZC VICE CHAIRMAN JEFFRIES:  So12

from Barnaby Street, 15 feet in, and that13

starts the building restriction line.14

MR. GOLDSTEIN:  I do not know for15

sure if that line starts at the curb to16

Barnaby Street, or if it starts at the -- I17

guess I would assume that it starts at the lot18

line, going in 15 feet.  And that the lot line19

does not extend all the way to the curb.20

ZC VICE CHAIRMAN JEFFRIES:  Okay.21

Thank you.22
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CHAIRPERSON MILLER:  So this type1

of parking, at least how we're seeing it now2

to begin with.  I'm not sure how it was going3

to change before, but it looks, it's kind of4

like a surface lot.  And is that out of5

harmony with the neighborhood?6

MR. GOLDSTEIN:  From what -- I7

think in that square, it is certainly out of8

harmony.  I don't think that you have a row of9

parking along the street.  Possibly up by the10

northwest corner of the square, there's a11

church, and I think there is a rather large12

parking area along the street.13

You do have curb cuts for the row14

houses, but not in the way that this is15

creating along the street.  It's more unusual,16

I'd say, in this square.  As far as17

surrounding squares, I don't believe, west of18

it along Barnaby, that there's anything19

similar to it.  But I don't know beyond that,20

if -- beyond those parameters.21

MR. AGBIM:  Excuse me.  Can I,22
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please?1

CHAIRPERSON MILLER:  Okay, a2

little bit.3

MR. AGBIM:  Yes.  What I want to4

say is, I don't know if it's okay to pass this5

along.  Because the parking layout I have is6

really consistent with some of the parking7

layouts that appear on this drawing, on this8

picture.9

CHAIRPERSON MILLER:  Okay, and10

that's not in our record, right?11

MR. AGBIM:  Yes.12

CHAIRPERSON MILLER:  Can we get a13

copy of that too?  Then we all could look at14

it.  Ms. Bailey will do that.15

Thank you.16

Well I guess my next question, Mr.17

Goldstein, is -- And then, if it were four18

parking spaces, could a harmonious kind of19

parking be created if there were four?  Would20

it be in harmony with the neighborhood then,21

if you, in a smaller space?  With it being22
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four parking spots for four units?1

MR. GOLDSTEIN:  I think it's still2

somewhat out of character.  It's lessened if3

you take it down to four.  I think, as an4

office, we are willing to live with it at5

four.  But it's still -- I'm looking again at6

the picture on page two.  There is curb cuts,7

particularly for the larger buildings along8

Bellevue and along 9th Street.  But you just9

don't see that type of row of parking along10

the street.11

It's not a great solution.  I12

don't know if, maybe the preferable one is13

just to lessen the number of parking spots14

required, as has been suggested.  But I think15

it's a livable solution.  I would prefer an16

alley to be used.  And I think that alley is17

likely to want to be used by the vacant lot18

next to this property along 9 th Street.  I19

think eventually it's time may come.  And it's20

just a shame to not see it used at all here.21

MEMBER DETTMAN:  Is there22
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something that requires you to have a 25 foot1

wide curb cut?  Because I'm looking at 2117.8,2

and unless I'm reading it wrong, it seems to3

me that it can't be wider than 25, but it4

could be 14.  Because I think you're designing5

it for two-way access.6

MR. GOLDSTEIN:  Well, my sense of7

it is that given for the cars to have the best8

access into and out of that parking area,9

perhaps a larger curb cut makes sense for that10

layout.  It will give cars an easier ability,11

particularly maybe spots five and spot one, to12

get into and out of that area.  However you13

could lessen it a few feet.  That might still14

be possible, and still be something that DDOT15

would be in favor of.16

I think the applicant though,17

given the layout that was there, was18

attempting to try to make the access into and19

out of the lot more efficient.  But I'd let20

the applicant refer to that as well.21

CHAIRPERSON MILLER:  Okay.  Did22
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you want to comment on that?1

MR. AGBIM:  Yes.  I have three2

things to say about the parking.  Number one,3

the reason why we have a 25 foot curb cut is,4

25 foot is the max that we can have given the5

circumstances.  But 14 feet actually also6

works and is very efficient.7

What we've done on this property8

is to seal the parking area.  This parking9

area is not just a wide open parking lot, a10

wide open paved area.  It's got a six foot11

fence all around it.  In fact, in the past12

scheme, we proposed a gate that can actually13

shut, slide from both sides to keep the view,14

keep it visually blocked from Barnaby Street.15

But 25 feet, I personally believe16

that it's not so much out of line with the17

neighborhood.  It's not out of line with the18

row houses on the north side of the property.19

With a shielded parking lot, the impact is20

going to be much less.21

One more thing, on the alley22
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access.  We did work an experiment with having1

an access from the alley, which actually2

works.  Because we can do a -- This parking3

lot is not for trucks, it's mainly going to be4

for cars.  We can pull into the alley and make5

an immediate turn into the parking areas.6

Now, if we decide to make the curb7

cut 14 feet as opposed to 25 feet, the DDOT8

doesn't have any problem with that, provided9

that we have a minimum of 20 feet from the10

edge of the parking to the end of the parking11

areas.  So the dimension I'm referring to is12

the dimension from here to here.  Needs to be13

minimum 20 feet, which we do have.14

So they told us verbally that the15

scheme we have will still work with a 14 foot16

driveway, two way circulation, if we have17

minimum of 20 feet between the edge of the18

parking and the end of the parking.  Which19

this project needs.20

The reason why I kept the 25 foot21

curb cut is to make it easier in reality for22
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cars to maneuver in and out of the parking1

spaces, especially from spaces one to five.2

But that maneuverability is there, even with3

a 14 foot curb cut.4

CHAIRPERSON MILLER:  Mr.5

Goldstein, I wasn't sure what you meant about,6

you want us the use of the alley.  Is that7

being precluded for some reason by this8

project?9

MR. GOLDSTEIN:  It doesn't10

preclude it.  I mean, the lot next door could11

certainly try to improve that alley, and have12

access to their property from it.  Or perhaps13

even the row dwellings on the other side could14

perhaps some day still use it.  It just isn't15

proposed to be used in this project, and I16

think that's a bit unfortunate, that we17

already have a curb cut existing that is just18

not being used.19

I think the applicant has said20

there is, in paving it, there's some financial21

cost as well, that would factor into the22
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decision whether to use the alley.  You have1

to improve it.  It's just, under this2

proposal, it's not being used.  I mean it's --3

It won't necessarily stop other properties4

from someday improving it.  But it just isn't5

here.6

I would agree with the applicant7

to the extent that probably, if you do have a8

five parking spot layout, it probably is a9

little better to have a bigger curb cut.  If10

you accept the premise that that parking11

arrangement is satisfactory, it makes more12

sense.13

CHAIRPERSON MILLER:  Why isn't it14

used?  They have to have access from the alley15

into their parking lot, correct?16

MR. GOLDSTEIN:  I don't believe17

that that's actually part of his proposal.18

CHAIRPERSON MILLER:  Oh, I see.19

MR. GOLDSTEIN:  All the -- I'm20

sorry, maybe that needs to be clarified.21

CHAIRPERSON MILLER:  I see.22
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MR. GOLDSTEIN:  The proposal is1

showing that the only access to the parking is2

from Barnaby Street, and not from the alley.3

It's not intending to use the alley.  And the4

alley, I assume, will remain unimproved.5

CHAIRPERSON MILLER:  I see.  Okay.6

With either the four or the five, could there7

be alley access instead, to the parking lot?8

MR. GOLDSTEIN:  I think with five,9

it begins to get a bit crowded.  Again, you10

could have two spots -- Well, it depends on11

the arrangement.  I guess, if you were able to12

come up with a scheme where you have a13

driveway coming off the alley, I guess it may14

not necessarily be that different, and you15

could use the alley and not have as big a curb16

cut.17

If you wanted to try to rearrange18

the parking, so that you have two19

perpendicular spots to the alley, and then20

three coming off of Barnaby Street, I think21

you're going to look into it getting a bit22
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crowded.1

You'd have to figure out how best2

to handle the trash enclosure area.  On an3

earlier scheme, we saw a design that had that4

closer to 9th Street, on that side of the5

dwelling.  Which I didn't think was6

preferable.  I think it's better to have it7

back where it is now.8

I think you're beginning to crowd9

that rear yard space quite a bit.  It may be10

possible, but I'd have to measure it out,11

whether it's preferable.  With five spots,12

it's getting crowded.13

CHAIRPERSON MILLER:  How about14

with four spots?15

MR. GOLDSTEIN:  Well, we encourage16

the applicant to do it with four spots.  Two17

coming off the alley.  A smaller curb cut.18

And only two spots coming from Barnaby Street.19

That was what we hoped would happen.  It20

hasn't.21

The applicant did take it down to22
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five spots, so we were pleased that it came1

down from six.  We would have liked it just2

nudged down a bit more.3

CHAIRPERSON MILLER:  Okay.  I also4

want to follow up on Office of Planning's5

position that it would be more in harmony with6

the character of the neighborhood if there7

were a four unit building.  Is it a factor8

whether the building itself is smaller and has9

more units, or could it be the same size and10

have four units and still meet the character11

of the neighborhood, according to Office of12

Planning?13

MR. GOLDSTEIN:  I think we would14

take the position that the height and the15

massing of it are acceptable.  The row houses16

are about the same height, as you go along17

Barnaby Street.  It's hard to have the massing18

much smaller than it is here.  So I think19

those would still be in harmony.20

What we would have preferred to21

have seen was four units, each of the units a22
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larger size, each of the units better1

accommodating to families.  We're not that far2

apart anymore, I mean, it was at six versus3

four.  Now it's at five versus four in the4

latest submission that was made.5

We would still like to see four6

units.  We would prefer duplexes.  We just7

think that it's a better layout.  It's better8

for the square, and -- Let me explain that a9

bit more.10

In this square in particular you11

can see the tension between what type of12

housing this square is really going to be13

dominated by.14

If you go east along 9th Street,15

you see some pretty dense apartment units.  As16

you head up Bellevue, you see a dense17

apartment unit.  If you look across Barnaby18

Street to the west, and even continuing south19

along Barnaby Street, you see some dense20

apartment units.  On the other hand, going21

north from the property along Barnaby Street,22



98

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

and then also along the north side of the1

square, you see both row house and then semi-2

detached dwellings.3

So, then it becomes, you come to4

think, what do we prefer to see going forward5

in this square?  What kind of character do we6

want it to have?  One argument can be made,7

well, there's already a lot of dense apartment8

units, why not have a bit more?  It's not9

inconsistent with what's around it.10

Well, we like to take the tack11

that we're trying to push this square a12

different direction.  We'd like it to be more13

family friendly.  We'd like the units to be a14

bit larger.  We'd like the space to be a15

little less crowded.  That's trying to keep16

more in line with what there is along Barnaby17

Street to the North, the semi-detached units18

on the north side of the square.19

And you have a lot of vacant units20

that are going to come up in the future.  This21

is one of eight vacant lots in this square.22
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I think there was a figure of 20 percent, that1

20 percent is actually referencing, if you2

take the tax lots -- those would count as one3

lot, so that decreases the number.  The4

underlying record lots would make the5

percentage actually smaller.  That's maybe a6

little too technical.  But there are eight7

vacant lots coming up, including this8

property.9

So then it really becomes, what10

kind of character do you want to see in this11

square?  What should be the predominant use?12

You know, matter of right building13

wouldn't have been bad here.  You could have14

seen single family, you could have seen a15

flat.  It's a pretty prominent corner, so16

we're willing to accept maybe a bit more unit17

density.18

Six units seemed like too much for19

us, on a 25 foot wide lot.  Five units is20

getting closer.  We told the applicant21

throughout that we would prefer four.  We're22
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actually pleased he improved it.  He improved1

his proposal to make it only five.2

But we, again, would like to see3

that these lots in the future are developed in4

a more, less dense way.  We feel that's5

consistent with the comprehensive plan.  And6

it's consistent with the idea of this tension7

in R-5-A of trying to protect single family8

dwellings.9

So that was why we came to this10

determination.11

CHAIRPERSON MILLER:  So when you12

were saying that Office of Planning isn't13

opposed to the massing, per se, but then you14

say you prefer the four unit.  Separate the15

interior family question, because I'm not sure16

the Board can go into that point.17

But it sounded like you were also18

saying that the building would look different19

if it were four units, or could, so that it20

would fit more into the character of the21

neighborhood.  Whereas if it's at five right22
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now, it couldn't do that.  Is that correct?1

I mean, --2

MR. GOLDSTEIN:  Yes.3

CHAIRPERSON MILLER:  -- you know4

what I'm --5

MR. GOLDSTEIN:  I do.6

CHAIRPERSON MILLER:  -- trying to7

find out?  Okay.8

MR. GOLDSTEIN:  In many ways, this9

change is more an interior change, and a use10

change, as opposed to an appearance change.11

You could have a single family dwelling with12

a similar footprint and a similar height.13

I mean, this proposal is14

underneath the FAR cap.  It's underneath the15

height cap.  It's underneath the lot occupancy16

cap.  It's not -- just because it's a number17

of units, I could even imagine less dense, a18

less number of units, in a similar size19

structure.  So in many ways, it's an interior20

difference and a use difference.21

Would I prefer to see maybe a22
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design that looked more like a row house1

design?  Sure.  It's not -- I think this2

design could be better.  I think it could have3

more definition, it could look a bit more like4

row houses.5

But I think mainly our concern is6

that it's just too many units.  Not7

necessarily the size of it, not necessarily8

the massing, but just the use and just9

crowding the space with too many people.10

CHAIRPERSON MILLER:  Okay.  Two11

questions on that point.  I mean, one is, I12

thought you said that duplexes would fit in13

better, for instance, than what we see here.14

Is that correct?15

MR. GOLDSTEIN:  That is correct.16

I think what I was saying it, more as a use17

issue, than a massing issue, in that there are18

single family dwellings next door.  There are19

semi-detached dwellings in the square.  I20

think a duplex is a bit more than that, still,21

but it's trying to bring down the intensity on22
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the square.  Not necessarily the massing of1

it.2

I think ideally you could have a3

duplex look that maybe reflects more a sort of4

row house like look.  But we're not -- I'm not5

a designer, I'm kind of working with the plan6

that's given me.7

I think it's more that we want the8

use to reflect the type of use we want for the9

space in the square.10

CHAIRPERSON MILLER:  Okay.  So.11

Office of Planning, looking ahead as to how12

this square should look, and the other vacant13

properties, and be used.  And we do hear a lot14

about neighborhoods wanting more single family15

dwellings and things like that.16

I guess my question to you is,17

with respect to this particular application,18

when we're evaluating it, where in the19

regulations do you see that we can consider20

the interior, how many families it might21

accommodate?22



104

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. GOLDSTEIN:  What I looked to1

is just the general requirement asking for a2

recommendation from the Office of Planning.3

Some of it is physical, site planning, and the4

like.  But some of it also is how will this5

development impact the neighborhood, and6

impact the future of the neighborhood.7

I think we, under that8

recommendation standard, can give an9

estimation of what the use is going to10

produce.  So under that sort of authority,11

we're trying to look and see, is the unit12

density -- I think we can comment on it.13

Because I think the number of families that14

try to crowd into one space is going to impact15

what's around it.16

ZC VICE CHAIRMAN JEFFRIES:17

Doesn't it also drive the number of parking18

spaces that you have to address for this19

particular development?20

MR. GOLDSTEIN:  I think that's21

also a good point.  The number of parking22



105

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

spaces is tied here to the number of units.1

That's an excellent point.  That was another2

reason to try to get the units to drop,3

because we'd also see a similar drop in the4

number of parking spaces.5

VICE CHAIRMAN LOUD:  Are you6

really sold on the idea that if you reduce the7

parking spaces from five to four, and they're8

still fronting Barnaby Street, that it really9

makes a significant visual difference in terms10

of impact to the neighborhood character.11

It doesn't sound to me, anyway,12

like reducing it from five to four is going to13

make a huge difference.  He's offered to put14

this huge fence up whether it's five or it's15

four.  But it just sounds like even four is16

kind of invasive, for what the rest of that17

block looks like.18

So why cut him off at five?  I'm19

sorry, why cut off five and require four?  It20

doesn't seem to make much difference to me.21

MR. GOLDSTEIN:  It's not a huge22



106

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

difference.  Four would at least open up a bit1

more green space in his rear yard.  But the2

impact of one more spot, or four versus five,3

I mean, the ceiling won't come down.  There4

won't be -- it's not an enormous impact on the5

area.6

It was a greater difference when7

it was six versus four.  And that -- and the8

applicant submitted sort of not long ago to9

bring it down to four -- to bring it down to10

five, pardon me.  But it's not a huge11

difference.  I think we would prefer to see it12

at four.  That's what we've been telling the13

applicant throughout.14

We think it just eases up the15

space in that rear yard a bit more.  It might16

allow you to have a smaller curb cut.  And17

then, additionally, if the four was also with18

four units, we think it's just a little less19

crowding on this site.20

ZC VICE CHAIRMAN JEFFRIES:  You21

know, I simply do not like the site plan here22
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at all.  And I'm troubled because clearly it1

does have encumbrances.  I mean, the building2

restriction line, and the narrowness of the3

site, and the length of it, and so forth.4

So I'm sympathetic, but it has a5

suburban sort of prototype, and I'm really6

having problems with these cars.  And that's7

for me, the five units being proposed here8

drives the number of parking spaces.9

And I do have concerns about the10

amount of concrete here.  I'm looking at these11

photographs here, and I'm looking at all this12

green.  I don't know what the canopy situation13

is in this area.14

But I guess my question for Office15

of Planning is, and you've given some of this,16

I mean I'm trying to figure out if there is17

some other design, site plan design, that is18

superior urban design.  Because I think this19

is sub-par urban design.20

And I think it's precedent21

setting.  I'm looking at all these vacant lots22
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in the area.  This thing goes through, and it1

informs future development.  I don't think2

this is what we should be looking for in this3

area.4

But again, I'm looking at this5

particular site, and all the encumbrances that6

I see, and I'm trying to be helped with, if7

there's another design, site design here, that8

could make this a little more palatable.9

MR. GOLDSTEIN:  Well, I think your10

angst about it is similar to some of the11

thoughts we've had about it.  It's trying to12

put a lot in a small space.13

One of the things I know the14

applicant has tried is talk to the next door15

vacant neighbor.  The lot -- the neighbor who16

owns the vacant lot next door.  Try to create,17

see if there was some way to coordinate, see18

if there was some way to use that lot to help19

ease some of this pressure on this site plan.20

On this particular site.21

We've talked about semi-detached22
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developments.  There were different thoughts1

on that.  It's difficult.  It is difficult2

with this site, with that amount of parking,3

to create something that is, I believe, an4

attractive site plan.5

We're willing to live with four,6

and live with a parking configuration that is7

not ideal.  But it's not the best outcome8

necessarily.  It's a corner lot right near,9

across the street from some pretty dense10

units.  I don't know if just a single family11

house makes the most sense there either.12

Maybe that wouldn't be bad.  It13

certainly would save the trouble of a special14

exception.  I can understand maybe having some15

type of unit density on the site, but it's not16

an ideal site plan.  It's one that we found17

difficult.18

I think the applicant has worked19

to try to improve it, under the constraints20

that he's trying to go forth with the number21

of units.  And I think some improvements have22
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been made.  It's just, it's --1

ZC VICE CHAIRMAN JEFFRIES:  I'm2

really bothered with the original plan.  And3

I know that's not before us here.  But it just4

speaks to -- I mean, not much forethought to5

planning, and what these neighborhoods should6

be.7

I mean, it's unfortunate, because8

in these neighborhoods where you have lots of9

vacancies and so forth.  I mean, you can start10

to think more comprehensively about design and11

so forth, and really setting the stage for12

future developments and being catalytic.13

Even the row houses that are to14

the east, on Barnaby, I mean while they have15

curb cuts and there's cars in front of them,16

at least you have somewhat of a continuous17

wall.18

Again, I got it.  You got this19

building restriction line and so forth.  It's20

just unfortunate.  That's all.21

MEMBER DETTMAN:  I share Mr.22
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Jeffries' concerns about that.  With the1

parking.  And did I miss something?  Did you2

say that the applicant has been in discussions3

with the adjacent lot?  The owner of the4

adjacent lot?  Because I'm looking at the5

filing that shows who's been notified, and6

unless the property has recently been sold, it7

looks like it's the same owner.8

And I know that we can't design9

things for applicants, and I know that we10

can't direct them to do things.  But I just11

can't get it out of my mind, if this building12

is built, at the existing footprint, either13

four or five units, what is going to be built14

on this vacant lot next door?15

It's a 25 foot lot, and if you16

build at a maximum allowable height, that's a17

10 foot side yard.  So someone's coming in for18

side yard relief to put something on this lot.19

But to be able to combine these20

lots, it would buy you some space along the21

alley, where you could actually put four cars22
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on the alley, and not impinge on that building1

restriction line.  But I guess it all depends2

on who owns that lot.3

MR. GOLDSTEIN:  Maybe let the4

applicant speak to that.  It was my5

understanding that it was not the same owner6

on that lot.  And that there have been some7

discussions about it, but no arrangements have8

been made.  Ideally, I think that would be a9

better solution.  But as far as I know, that10

isn't an option at this point.11

ZC VICE CHAIRMAN JEFFRIES:12

Where's the vacant lot again?13

MEMBER DETTMAN:  I guess that14

would be to the southeast.  It's between the15

proposed building and the existing apartment16

building.17

ZC VICE CHAIRMAN JEFFRIES:  Right.18

Sorry.19

MR. GOLDSTEIN:  Oh, no, that's20

quite all right.21

MEMBER DETTMAN:  I guess I would22
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just be interested to hear from the applicant1

on whether or not it's owned by the same2

person, or what's the status of those3

discussions?4

MR. AGBIM:  Yes.  Thank you.  The5

lot next door, lot number 62 I believe, it's6

owned by a different party who bought it at a7

DC tax sale.  He intends to use this property8

for his own use.9

And the owner of this property,10

lot 63, has approached him several times in11

the course of our dealing with these12

challenges with this site.  And he is not13

interested.  He is going to move forward to --14

And you guys might as well see him soon.  He's15

moving forward to, like you said, put an on-16

property line building on the property.  But17

that's just what he intends to do.18

We wish that we could have19

coordinated our efforts better, whereby the20

two applications can go in simultaneously.21

But that didn't happen.22
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If I can get a chance to address1

some of the few things that have been raised,2

especially about parking?  And I've heard five3

units, I've heard four units, and I keep on4

asking myself this question.  And this is a5

question I can pose to the Office of Planning.6

What if we remove the curb cut on7

Barnaby Street, do a curb cut from the alley8

-- Of which the requirements we found out from9

DDOT was that the whole alley between Barnaby10

and Bellevue has to be first of all designed,11

and then the owner of this property can then12

construct just that portion that leads to his13

property.14

That's what we're told by DDOT.15

That first of all, we have to design the16

alley.  Then after the design, build,17

construct, only that portion, which is the18

first 40 feet, plus the apron which is already19

there.20

So, if we decide, we can legally,21

by DDOT standards, remove the curb cut on22
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Barnaby Street, fence that place off, so there1

is no visual contact with the cars, and2

provide an entrance from the alley.  From a3

now improved alley.4

So that's one thing that I want to5

talk about.6

ZC VICE CHAIRMAN JEFFRIES:  How7

would you -- When you said block it off, how8

would you block it off?9

MR. AGBIM:  Currently we have a10

six foot fence enclosing the parking area.  So11

you don't really see it from Barnaby Street at12

all.  It's an enclosed parking area, it's not13

wide open.  It's enclosed.  So there is no14

visual contact with that part of the project15

at all.16

CHAIRPERSON MILLER:  Would this be17

for four spaces, or five?18

MR. AGBIM:  Five spaces.19

CHAIRPERSON MILLER:  Five, okay.20

And what would there be?  There would be no21

curb cut.  Would there be landscaping in the22
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front, then, on Barnaby Street?1

MR. AGBIM:  There will be no curb2

cut, and the entrance into the parking will be3

from the alley.  From the 15 foot public4

alley.5

ZC VICE CHAIRMAN JEFFRIES:  I'm6

just having a difficulty, and I think Madam7

Chair has asked.  I just don't know what I'm8

looking at.  I guess, would it be like a fence9

that has vines or something?  I mean, from10

Barnaby Street, what am I looking at?  I've11

lost the curb cut, great.  I'm still trying to12

figure out what I'm looking at.13

MR. AGBIM:  Well, we have options.14

It's a fence, a six foot privacy fence that15

will block any visual contact to the cars.16

So the only way you can see any17

cars is if you walk into that alley and stick18

your head in through the opening in the fence19

and look inside.20

Otherwise, the cars parked there21

are completely blocked off visually from22
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Barnaby Street.  And also from 9th Street.1

Having said that, let me just make2

one or two comments about unit count.  And I3

know through the discussion and presentation4

by Office of Planning, we've talked about five5

units, four units, bigger units, smaller6

units.7

The reality is this.  If we have8

four family sized units, there can be9

potentially more occupants of that building10

than a five unit building with smaller11

occupant-sized units.12

In other words, with the current13

arrangement of three larger units and two14

smaller units, potentially there will be less15

people in the building than if we had four16

family style units.  The occupancy can17

potentially be more.  Building occupancy.18

And we recognize the fact that19

building footprint, structure of the building,20

stays what it is.  There's no change to that.21

But with just those internal22
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changes made, from five units to four units1

that are all family sized units.  What I'm2

saying that the probably density and number of3

occupants in the building can go up.  But4

that's one.5

One of the other issues that I've6

identified, is that there's an ongoing7

initiative to transform.  And I respect the8

opinion you gave about setting the pace for9

what comes in the future.  There's an ongoing10

initiative that's in place in Ward Eight that11

will transform some of the vacant R-5-A lots12

into R-3, which would definitely preclude this13

type of project.  R-3 and R-2.  It would14

definitely preclude this type of development.15

So, in one of the last meetings,16

I've expressed that this might as well be one17

of the last projects of this style in this18

Ward, because that initiative is ongoing,19

gaining momentum, and is bound to be20

successful.21

So on a Ward-wide planning level,22



119

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

I'm looking at this as a small project that1

might not have any -- will not have any2

negative impact to the entire plan for the3

Ward.4

There is ver, very high demand,5

and need, for different categories of housing6

in this ward, so that people who already live7

in the neighborhood can actually afford the8

smaller units, as opposed to having bigger9

units that are less affordable to people that10

already live in the areas.11

So I believe that the tension that12

we described, that exist in the planning, or13

in the project that is being proposed, will go14

away with these two considerations.  Because15

I believe very strongly that with the change16

from R-5-A to R-3, most of these problems will17

not exist anymore.18

But one of the last things I want19

to say is that between four and five parking20

spaces, there is only a difference of -- if21

you do it 10 by 20 square foot, is a 20022
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square foot difference of paved area, that's1

very, very minimal.  The site still has a huge2

section all the way around, especially towards3

the corner of 9th and Barnaby, that is going4

to be all landscaped areas.  And also the5

smaller rear yard, and the areas going all the6

way to where the property front terminates,7

facing Barnaby.8

So this development has really9

paid a lot of attention to those issues.10

We're not trying to over-pave the site, but11

we're trying to provide what will look very12

good and work for the neighbors, and also the13

developers.14

Now, one last thing, and I'm going15

to stop after this one, is that the fact that16

this project proposes five parking spaces for17

five units.  And like I mentioned earlier, we18

are prepared to eliminate the curb cut on19

Barnaby Street in lieu of an alley entrance.20

One of the reasons why the21

developer didn't want to go that route was22
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because of the cost.  We asked around and we1

called for development costs, the engineering2

costs, for designing the entire alley.  Which3

is what DDOT has as a requirement.4

And we cannot just go in and build5

40 foot of an alley.  The whole alley, between6

Barnaby and Bellevue, has to be designed first7

by this proponent.  And then after that, he8

can be allowed to construct only his portion.9

So that the subsequent property owners can10

then attached the portion of the paved alley11

to an already approved design by DDOT.12

So that cost, I'm sure the13

developer is willing to undertake that cost,14

to design the whole alley between Barnaby and15

Bellevue, and then build the portion of it16

that leads parking into his property.17

ZC VICE CHAIRMAN JEFFRIES:  Okay,18

so if you were to do that, get rid of the curb19

cut on Barnaby, use the existing curb cut for20

the alley, and use that as access to the21

parking, how would the parking spaces be22
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configured within the --1

MR. AGBIM:  The same parking2

layout.  It will just be screened entirely3

from Barnaby, from 9th Street, and of course4

you're already screened from the property next5

door.6

So the answer is we will still7

have a 20 foot wide area that we can use to8

come into the parking section to this9

property.10

ZC VICE CHAIRMAN JEFFRIES:  Is11

there any way that you can get some trees or12

-- Well, anyway.13

A couple of things, because I14

can't get into the design aspect here.15

MR. AGBIM:  Yes, we can get some16

more trees on the property.17

CHAIRPERSON MILLER:  You can get18

into landscaping, certainly.19

MR. AGBIM:  We can get some more20

trees on the property.21

ZC VICE CHAIRMAN JEFFRIES:  Oh,22
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okay, because I'm just wondering if you -- And1

this is with Office of Planning, perhaps these2

parking spaces -- I don't know, there might be3

a way we could sort of dress this up with4

landscaping and so forth.5

And I don't know, perhaps even6

move these cars and where they are, or7

something.  Well maybe you should leave them8

there, but dress this up with some more9

landscaping.10

But I wanted to go through a11

couple of points.  First of all, I'm happy to12

hear that we're looking at a consistency case13

for Ward Eight.  Because I have to tell you,14

I'm really getting sick and tired of these15

projects coming through.16

These projects don't seem to be in17

keeping with what's the intent of this area.18

I didn't know we were looking to go from R-5-A19

to R-3.  I thought it was an R-4, but.  I want20

to know, do you have a sense of the timing on21

this, and when this could be coming to the22
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Commission?1

MR. GOLDSTEIN:  I would not hazard2

a guess on that.  It's not something I'm3

leading, but I'm sort of aware that it's being4

done.  But I'd rather not speculate.5

ZC VICE CHAIRMAN JEFFRIES:  Well6

this is going to be on my radar screen, so I7

will make certain that Ms. Steingasser knows8

it.  I'm just seeing too many of these9

projects, and they don't seem to have the kind10

of care that I think they need to.11

And I appreciate your comments, in12

terms of the alley.13

Then I have another question, and14

that is just the design of the facade.  I15

mean, it just looks monolithic.  To the extent16

that you could somehow articulate this thing,17

just to break it down so it doesn't look like18

one big structure.  So it can be more in19

keeping with the row houses that -- And I'm20

talking about a few lines, and maybe just21

moving some windows here and there.22



125

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

It's things like that.  I1

appreciate your comments, and I know you've2

been here before, and so forth.  So I don't3

mean to put any of my wrath just on you.  But4

it does just seem to be somewhat problematic.5

It'll be interesting to me to hear your6

comments in terms of the suggestion about7

access off the alley.  What's your thoughts on8

that?9

MR. GOLDSTEIN:  Generally, I am10

supportive of using an alley that's already11

there.  If it's something that can be done and12

DDOT finds it satisfactory, I would definitely13

prefer there to be solely alley access.14

I mean, the issues of cost and15

DDOT saying that there's maneuverability on16

that site for it, I mean, my support for it17

would be conditioned on that.  But I think18

it's better to use an alley if you have an19

alley.20

It doesn't get rid of the issue of21

five parking spots, but maybe it is a22
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preferable solution to another 25 foot wide1

curb cut.2

ZC VICE CHAIRMAN JEFFRIES:  I3

would imagine, just from economics point of4

view, there's a huge difference between having5

five units and four units.  I mean you might6

be just cutting into all profit and so forth.7

I think given the configuration of8

the site and the situation and so forth, it9

might be the best option, here at this time.10

I would like to see four parking11

spaces too, but I think more importantly, I12

wouldn't want the applicant not to be able to13

go forward with development.14

MR. GOLDSTEIN:  If you find that15

to be an appropriate way to use the site, I16

think it probably would be better to only have17

alley access.18

ZC VICE CHAIRMAN JEFFRIES:  And19

one of the things that we dealt with, what we20

got from DDOT, on a project that came before21

the Zoning Commission was this whole push to22
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really make these alleys labor intensive.  And1

have garage entrances from the alleys, and2

loading from the alley, just really make them3

--4

Make certain these alleys are5

used, so that we can keep the pedestrian6

walkway and the fronts of these buildings more7

consistent, and not do this suburban Manassas8

thing.9

It'll be interesting to hear what10

DDOT says, because, they just discussed in11

front of us what they're trying to do with12

these alleys.13

VICE CHAIRMAN LOUD:  I want to14

share an observation, moving on to a slightly15

different area.  Looking at parking space16

number one and the configuration of the plan.17

I've been to places that have this setup, and18

I'm not even certain whether anything can be19

done about it, or if it's even within our20

scope.21

But that's a very awkward place,22
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for parking space number one.  Particularly if1

someone comes in very late in the evening.2

Always because of the concern or fear about3

rodents or pests or other animals that may be4

near the trash enclosure.5

And I know that you all had a lot6

of back and forth about that.  But as I said,7

I've been to places like that, and I am always8

upset when I happen to -- the only parking9

space left is that one.10

You end up wanting to leave much11

earlier than you'd like to leave, because you12

don't want to face the prospect of a raccoon,13

a rat, or something else -- and I've had that14

happen to me, actually -- being around that15

area when you return to your car.16

Just an observation.  Not saying17

it connects necessarily with special18

exception, but something to throw out.19

CHAIRPERSON MILLER:  Mr. Loud, do20

you think that that's affected by the quality21

of the trash enclosure?  I mean, is that22
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something that could be addressed?1

VICE CHAIRMAN LOUD:  I think it2

would be prudent to take every measure to3

address it, that one can.  But as I said, I've4

been in scenarios where you have the5

enclosures around, and you still have pests6

that sort of congregate around that area.7

I've been in scenarios where8

severe were taken to keep the area cleaned up9

and watered down, but again you still have --10

That's just a very undesirable location for11

number one.  Whoever gets number one.12

And it's different coming there13

during the day, as opposed to coming in late14

in the evening and leaving very early in the15

morning.16

CHAIRPERSON MILLER:  Mr.17

Goldstein, did I understand correctly that if18

this applicant is the first to use the alley,19

that means this applicant pays for the alley?20

And everybody else just goes along afterwards?21

MR. GOLDSTEIN:  That's an22
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interesting question.  I don't really knwo1

specifically.  What intuitively made sense to2

me, and maybe the applicant looks like he'll3

jump in after me, is that this applicant would4

have to at least pave up to his property.5

I was not aware that you'd have to6

design the entire alley.  But the applicant7

looks like he has --8

CHAIRPERSON MILLER:  Did you?9

MR. AGBIM:  Yes.  What we've been10

told by DDOT is that in order for you to11

legally pave a section of an alley, unless if12

you go overnight and get some concrete and13

throw it down.  But the proper way to improve14

an alley is to have the entire alley designed,15

from where it meets a public right of way, to16

another public right of way.17

In this case, it appears to be --18

because the whole length of the alley, from19

Barnaby to Bellevue, it's not improved at all.20

And it's quite a lot of properties sharing it,21

that unfortunately, if this becomes a22
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requirement of this project, then it has to1

first of all be designed.2

And the rationale is that if3

people start developing their section of the4

alley in piecemeal, the water might end up5

being stuck in the middle, there might not be6

adequate provision for drainage or water7

facilities for the alley.8

So then we went further to call a9

few consultants to see what approximately10

their cost will be.  And that is what scared11

the developer away initially, that really even12

the cost of design is way more than cost of13

constructing that 40 foot section in the rear.14

But I believe it's something that15

in order to make the project move forward,16

he's going to be willing to move for that.17

CHAIRPERSON MILLER:  Mr.18

Goldstein, also, is there an application in19

the Office of Planning for the property next20

door?21

MR. GOLDSTEIN:  Not that I'm aware22
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of.  My understanding is that there hasn't1

been anything really formalized in his2

planning for that property.  But I'm not aware3

of anything being submitted.4

CHAIRPERSON MILLER:  Okay.  I have5

a question on, I guess for Mr. Agbim.  On A-2,6

just so that I understand what this project7

looks like, it says, the one on the far left,8

the picture is the front elevation?  And the9

one on the right is the side?  Is something10

wrong with this picture?11

MR. AGBIM:  Yes.12

CHAIRPERSON MILLER:  Yes, okay.13

MR. AGBIM:  I'm very sorry about14

that.  The elevation on the left should be the15

9th Street elevation.  And the elevation on16

the -- Yes, I'm sorry.17

I mean, the text should read, 9 th18

Street elevation.  And the other one should19

read, Barnaby Street elevation.20

I regret that confusion.21

CHAIRPERSON MILLER:  So the22
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Barnaby Street is the front, right.  Okay.1

Just to follow up on what Mr.2

Jeffries said.  Because when I look at the 9th3

Street side, I mean it looks like there's like4

detail, and I thought, oh, it looks more like5

an individual unit.  And then when I look at6

the Barnaby Street, that looks like an7

apartment building, or, one mass.8

I mean, I'm not an architect, and9

so we're just talking about the fitting in10

with the context of the neighborhood, harmony,11

etcetera.12

So if I understood Mr. Jeffries'13

remarks, and I'm not sure if you're14

considering this, but -- and if I understood15

Office of Planning, it's not necessarily the16

massing, but it's the detailing, so it doesn't17

look like this monolithic apartment building.18

MR. AGBIM:  Frankly, I completely19

agree.  When initially I sent this elevation20

over, our intent was to communicate our desire21

to change the number of units from six to22
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five.1

We did not have a lot of time,2

because we had a deadline to meet, especially3

with Office of Planning, to reconfigure the4

elevations, to even make it look as nice as5

the six unit building.  Because the six unit6

building had a lot more character to it.7

Unfortunately, this is what we still have till8

today.9

That elevation can be improved to10

make it more broken down and more desirable.11

CHAIRPERSON MILLER:  Any other12

questions from the Board?13

ZC VICE CHAIRMAN JEFFRIES:  I14

understand what you're saying about the15

original proposal, that you've tried to break16

it down somewhat.  But hopefully Office of17

Planning can talk with the applicant.18

If they chose to make some changes19

again, just articulation, dealing with some of20

the scale issues of some of the other row21

houses to the east.  And just trying to draw22
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some consistency, so that this building does1

not look like a massive thing.  Break it down2

a little bit.3

MR. AGBIM:  Yes, we will revise4

the elevations and make it nicer.5

CHAIRPERSON MILLER:  Okay.  Any6

other questions?  Do you have any other7

comments at this point?8

MR. AGBIM:  I will pray to the9

Board to approve the case.10

CHAIRPERSON MILLER:  Okay.  I11

think this is where we're at.  We've heard a12

lot of comments today, we've had a lot of give13

and take.  So I don't think the Board is ready14

to approve what's before it, at this point.15

MR. AGBIM:  Right.16

CHAIRPERSON MILLER:  So, I17

understand Office of Planning ideally would18

like four units.  But I think what I would19

suggest is, based on the comments that you've20

heard today, that you go back and revise the21

application somewhat.22
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You indicated that you'd be1

willing to change it so there would no longer2

be a curb cut, and that parking would be3

coming from the alley.  If that's feasible.4

MR. AGBIM:  Yes.5

CHAIRPERSON MILLER:  I think that6

we would need to have a report from DDOT as to7

use of the alley and that whole -- Yes?8

MR. AGBIM:  I'm sorry, not to cut9

you short.10

CHAIRPERSON MILLER:  Okay.11

MR. AGBIM:  We've had quite a12

challenge with DDOT.  Because even on this, we13

faxed these drawings, I met with them a couple14

of times, and they appear to be very reluctant15

to generate a report.  However, they've always16

told us whether what we're doing is in the17

right direction.18

The reason why I bring that issue19

up is I hate for a situation whereby we're20

looking forward to a DDOT report, and it never21

comes.  Because in this instance, we worked22
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with them back and forth with them a lot of1

times.  And still didn't get any report out of2

them, for some reason.3

CHAIRPERSON MILLER:  Mr.4

Goldstein, what --5

MR. AGBIM:  And he can address6

that also.7

CHAIRPERSON MILLER:  Yes.  I8

thought I heard you say, certainly you would9

want an opinion from DDOT.  I guess the only10

other option would be that DDOT would11

communicate to the Office of Planning, and the12

Office of Planning would communicate to us.13

I think we would need it, from14

some official body in the District, that this15

alley idea would work.16

ZC VICE CHAIRMAN JEFFRIES:17

Actually, I need it from DDOT.18

CHAIRPERSON MILLER:  Do you think19

that's a problem getting a report from DDOT.20

MR. GOLDSTEIN:  I think you can21

try.  If for some reason the applicant is22
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unable to get DDOT to file a report, then1

maybe we do need an alternative.  But2

hopefully --3

ZC VICE CHAIRMAN JEFFRIES:  What4

would be the alternative?5

MR. GOLDSTEIN:  Well I guess -- it6

would be unfortunate from him if he just7

couldn't get a submission made, and that to8

arrest his project.9

But we should I think at least try10

to get DDOT to file a report.11

CHAIRPERSON MILLER:  We have12

reports from DDOT in other cases.  I don't13

know why this should be so different.14

ZC VICE CHAIRMAN JEFFRIES:  Is it15

a problem because it's in Ward Eight?  I mean,16

what's the problem?17

MR. AGBIM:  The problem appears to18

be the fact that the person who is in charge19

of Ward Eight is no longer there, was moved to20

another section.  So on this particular case,21

even though we worked back and forth with the22
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engineers at DDOT, he's aware of it, we1

couldn't really get a report from them.2

They saw the last plan that we3

presented today.  They saw.  They told us,4

hey, it looks okay, go ahead.  But we just5

couldn't get a report out of them.6

So I don't know if we will require7

Office of Zoning making contact with them, but8

on this particular one we've had a difficulty9

getting an official report.  That's why don't10

have a report on this case today.  It's not11

because we haven't talked to them.  But it's12

just been hard.  On this particular one.13

ZC VICE CHAIRMAN JEFFRIES:  I14

mean, Madam Chair, obviously, I mean, the15

accommodations that I think the applicant are16

trying to make, and what I think we or at17

least I would be interested in, I think of18

being led principally by the Office of19

Planning's recommendations.  And so I would20

hope that the Office of Planning would work21

with the applicant and.22
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This person, would they report to1

Corinna Ricks?  Do you know?2

MR. GOLDSTEIN:  I'm not sure.  But3

I do want to say, I mean, I have had a number4

of discussions with DDOT about this project,5

and they have certainly been more than willing6

to talk and work with us on it.  So I suspect7

we'll be able to get a report in a timely8

fashion.9

ZC VICE CHAIRMAN JEFFRIES:  Okay,10

well at least get something on the record,11

that someone had a conversation with someone12

who said X, Y, and Z.  As long as it's on the13

record.  I mean, because, I agree, I don't14

think you should be held up here, because --15

CHAIRPERSON MILLER:  On the other16

hand, improvement of an alley is a big deal I17

think, that we should have DDOT's report on18

it.19

ZC VICE CHAIRMAN JEFFRIES:  No, I20

absolutely agree with you.21

CHAIRPERSON MILLER:  You know,22
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it's not like, does it affect the traffic in1

an existing neighborhood, maybe we could get2

a verbal -- We do often get a verbal, through3

Office of Planning, but this is, yes, proving4

--5

ZC VICE CHAIRMAN JEFFRIES:  But6

the Office of Planning is pushing, and I agree7

with them, that we can't have these curb cuts.8

And so therefore, we need to get the relief in9

the alley, where there's existing curb cut.10

And so I guess what I'm saying is11

that I think the Office of Planning needs to12

take the lead in terms of working with13

agencies, in particular DDOT, to figure this14

one out.15

CHAIRPERSON MILLER:  I would16

agree, because even for the applicant's sake,17

I mean, even if you got an order from us, and18

then DDOT didn't support it, you wouldn't be19

able to follow through.  You're going to have20

to get DDOT's approval there.21

So.  Okay.  So we'll get a DDOT22
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report with the assistance of the Office of1

Planning, and I'm sure the Office of Zoning2

might be able to assist as well.  But we'll3

need that.4

And then I think we were talking5

about a design that fit better in the context6

of the neighborhood, with respect to7

articulation.8

ZC VICE CHAIRMAN JEFFRIES:  And9

also landscaping.10

CHAIRPERSON MILLER:  And11

landscaping.12

ZC VICE CHAIRMAN JEFFRIES:13

Parking lot and landscaping.  I think I would14

like to see a drawing that shows a landscape15

plan that's tied to the parking lot.16

CHAIRPERSON MILLER:  I'd like to17

see also in the front, when there isn't going18

to be a curb cut, how that's all going to be19

landscaped.20

Any other comments from Board21

members?22
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Okay, I think we have to figure1

out how much time then to allow for this.2

They need a little time to get the DDOT input.3

I think, the other thing I just4

remembered, Mr. Loud had brought up the point5

about the trash enclosure and the parking spot6

near that.  It might be something you also7

want to take a look at.  And anything else8

that we actually talked about.9

Now, we have to figure out how10

much time you need, Mr. Agbin.  But Mr.11

Jeffries has said that he's going to be back12

here -- We could decide this case on March13

18th, if that was enough time for you to do14

all of what we talked about.  We would need15

the materials sometime before the 18th.16

But is that enough time, or do you17

need more time?18

MR. AGBIM:  Yes, I can have the19

revised plans by next week.20

CHAIRPERSON MILLER:  Plus, you21

ought to take this opportunity to try to22
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present to the ANC again.1

MR. AGBIM:  Right.  Tonight.2

Right.3

CHAIRPERSON MILLER:  Okay.4

ZC VICE CHAIRMAN JEFFRIES:  But5

it's not -- But also we're giving you time, or6

someone, time to get in contact with DDOT.7

MR. AGBIM:  I understand, yes.8

Yes.  That should be fine.9

CHAIRPERSON MILLER:  Ms. Bailey,10

we had a March 18 decision date.  What would11

be the date that we would need to have all the12

reports and drawings etcetera in by?13

MS. BAILEY:  Madam Chair, I would14

suggest a response from everyone by March15

11th.16

CHAIRPERSON MILLER:  Okay.  I17

think that contemplates the applicant showing18

revised drawings to the ANC before then.  But19

if the ANC had any comments, they'd have it in20

by March 11th as well.  Right?21

MS. BAILEY:  Yes, Madam Chair.22



145

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON MILLER:  Okay.  So is1

that okay with you, as well?2

MR. AGBIM:  Yes.3

CHAIRPERSON MILLER:  Okay. Office4

of Planning, any problem with that?5

MR. GOLDSTEIN:  Could you repeat6

the date?7

CHAIRPERSON MILLER:  March 11 th8

date.  I think that we would like Office of9

Planning, if you have any other comments on10

the revised plans, you could submit those as11

well.  And that would be by March 11th.12

MR. GOLDSTEIN:  Okay.  That's13

fine.14

CHAIRPERSON MILLER:  Okay.  DDOT15

would have to be in by March 11th.  Okay.  All16

right, I think we're clear.17

Anything else?18

Okay.  Well, thank you very much.19

MR. AGBIM:  Thank you.20

CHAIRPERSON MILLER:  Do we have21

any other cases on the agenda for this22
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morning?1

MS. BAILEY:  No, Madam Chair, not2

for the morning.3

CHAIRPERSON MILLER:  Okay.  Then4

this hearing's -- What?5

Okay.  We haven't adjourned the6

hearing.  We have one case in the afternoon.7

I see Mrs. Fowler's here.8

Is everybody here for your case,9

or not?10

Well you better come to the table11

to get on the record.12

Mr. Agbin, do you have another13

question?14

MR. AGBIM:  You haven't adjourned?15

CHAIRPERSON MILLER:  We haven't16

adjourned.  Because we only had one case in17

the afternoon, as I understand it.18

MR. AGBIM:  But you're done with19

us, right?20

CHAIRPERSON MILLER:  We are done21

with you.22
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MR. AGBIM:  Okay, I'm sorry.1

CHAIRPERSON MILLER:  That's all2

right.  Thank you.3

MRS. FOWLER:  The homeowners are4

both down with the -- Both homeowners have the5

flu, and were unable to attend today.  They6

extend their apologies.7

CHAIRPERSON MILLER:  Are you going8

to be proceeding without them?9

MRS. FOWLER:  Yes.10

CHAIRPERSON MILLER:  Okay.  I11

guess -- I mean, actually, we have two things12

on the agenda, though I believe one of the13

cases is going to be absent their opponent.14

ZC VICE CHAIRMAN JEFFRIES:  But15

you don't have the flu, right?16

MRS. FOWLER:  No.17

ZC VICE CHAIRMAN JEFFRIES:  Okay,18

good.19

CHAIRPERSON MILLER:  Okay.  I20

think what we're going to do is instead of21

taking our normal break in between the morning22
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session and the afternoon session, just take1

a quick five or ten minute break.  And then2

we'll pick up with your case.3

MRS. FOWLER:  That'll be great,4

thank you.5

CHAIRPERSON MILLER:  Okay.  Thank6

you.7

(Whereupon, the foregoing matter8

went off the record at 2:24 p.m. and went back9

on the record at 2:53 p.m.)10

CHAIRPERSON MILLER:  I'm just11

going to go on the record for a minute.  We're12

back from a little recess.  And Ms. Fowler, we13

talked about picking up with your case.14

However, we have one preliminary matter that15

should be very quick.  So we're just waiting16

for all the individuals on that case to come17

to the hearing room.18

They are coming, correct?19

You can come to the microphone.20

You want to introduce yourself for21

the record?22
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MR. KATZ:  Hi.1

CHAIRPERSON MILLER:  Hi.2

MR. KATZ:  Good afternoon,3

everybody.  My name is Johnathan Katz,4

representing -- I don't know if this is Eimaj5

or Filloramo -- Ms. Wooldridge, from the6

Attorney General's Office told me a while ago7

that Matthew Green, one of my opposing8

counsels, would be coming.  And I just left9

her a voice mail informing her that the10

Board's here.  I don't have Mr. Green's cell11

number or whatever.12

CHAIRPERSON MILLER:  Okay.  We13

heard he was downstairs, so we're just going14

to wait a minute to see if --15

MR. KATZ:  Great.16

CHAIRPERSON MILLER:  -- he's on17

his way up.18

MR. KATZ:  I'll be happy to go19

downstairs to find him if you wish.  Anything20

that's your pleasure.21

CHAIRPERSON MILLER:  Thank you.22
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MS. BAILEY:  I think he's being1

looked for.  Mr. Moy is not here.  I'm2

assuming that he's aware of it, and he's3

looking for him.  And the front office is also4

aware that we're waiting for him.5

(Whereupon, the6

foregoing matter went7

off the record at8

2:54 p.m. and went back9

on the record at10

2:59 p.m.)11

CHAIRPERSON MILLER:  Okay, we12

haven't been able to locate Mr. Green,13

apparently.  So, we're going to take the other14

case.  Which I don't think is going to be that15

long in any event either.16

So, Ms. Bailey, would you like to17

swear any witnesses in?  Are there any18

witnesses here today that need to be sworn in?19

Okay.  Then would you like to call20

the first case?21

MS. BAILEY:  Please raise your22
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right hand.  Do you solemnly swear or affirm1

that the testimony that you're about to give2

will be the truth, the whole truth, and3

nothing but the truth?4

MRS. FOWLER:  I do.5

MS. BAILEY:  Thanks.6

Members of the Board, Madam Chair,7

this is Application Number 17653, of Mary Fran8

Miklitsch and Donna Pavetti, pursuant to 119

DCMR 3104.1, for a special exception to allow10

a third story addition to an existing single-11

family row dwelling under section 223, not12

meeting the lot occupancy requirements of13

section 403, and nonconforming structure14

provisions, subsection 2001.3.  The property15

is located at 634 E Street, Northeast, it's16

also known as Square 862, Lot 174, and it is17

zoned R-4.  This case was previously scheduled18

September 11th and 25th, 2007, and is continued19

to today.20

CHAIRPERSON MILLER:  Good21

afternoon.22
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MRS. FOWLER:  Hi.1

CHAIRPERSON MILLER:  Do you want2

to introduce yourself for the record?3

MRS. FOWLER:  Jennifer Fowler, the4

architect.5

CHAIRPERSON MILLER:  What I recall6

is, when you were here last, you still had to7

go before HBRB, and there was a possibility8

that the plans might need to be revised.  And9

so I think at that point we decided it would10

be better to finish with HBRB and then come11

back here with the final plans.12

MRS. FOWLER:  That's correct.13

CHAIRPERSON MILLER:  Did you file14

new plans with the Board?15

MRS. FOWLER:  Yes, we did.  There16

was a revision filed January 22nd.  And really17

the only change that took place was with18

materials.  In fact we didn't end up setting19

the back of the addition to the rear back at20

all.  So we really just switched from the21

original brick to hardy plank siding and22
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glazing at the rear.1

CHAIRPERSON MILLER:  Okay.  I2

think it would be useful for us if you would3

basically summarize the relief you're seeking,4

with respect to 223, why you need to be here,5

and why we should be granting the relief.6

MRS. FOWLER:  Okay.7

Existing row house is in the R-4 district, and8

it's an existing nonconforming property for9

lot coverage.  Right now, the current lot10

coverage is 69.6 percent, and that's why we're11

asking for relief.12

We're hoping to build a third13

floor addition which will not increase the14

nonconformity of the lot coverage, but because15

we are nonconforming, we have to ask for your16

relief to do the addition.17

We are below the height18

limitation, we're going to be at 31.4 inches.19

We're actually not increasing the height.20

There's an existing attic space at the front21

of the house.  There's a mansard there.  And22
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so we're just raising the roof at the back to1

accommodate living space.2

There's an existing stair that's3

going up to that space.  And at the front it's4

actually, you can stand, it's habitable at the5

front.  Rebuilding the stairs to code, and6

extending the roof line back.7

The family who wishes to do the8

work is expanding, and they have two kids, and9

need the additional bedroom space.  And extra10

bathroom.11

Just so you know, we went back and12

forth for David Maloney at Historic13

Preservation.  And originally they were asking14

for a rear setback, and after working with15

them in the last few weeks, we were able to16

come up with a solution that they were happy17

with.  Which really involved changing the18

materials.19

CHAIRPERSON MILLER:  So you didn't20

increase the setback?21

MRS. FOWLER:  We did not.  The22
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original Historic Preservation Staff Report1

was requesting an eight foot setback at the2

rear.  And then after that, we negotiated a3

three foot setback.  The homeowners decided to4

pursue appeal with the Mayor's agent.  But5

before we actually had to go to the appeal,6

through the appeal process, we were able to7

come to resolution with Historic Preservation.8

Which involved keeping the9

footprint as it has been drawn, and just10

changing the materials to kind of, kind of to11

lighten the massing so it's not such a heavy12

structure.  So that it would actually look13

different than the original house.14

Because originally we were15

extending the brick up.  And they liked the16

idea of keeping the back, the line of the17

brick, the same as the neighboring properties,18

and then switching to a different material.19

So that's really what resulted20

from that.21

But we -- There's a -- The22
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property to the west, 633 E Street, already1

has the third floor addition.  They actually2

chose to set back eight feet on the third3

floor, because they were creating a master4

suite, and they wanted to have a deck there.5

So that was kind of by choice.6

But there's a slight impact to7

those neighbors, because we will be building8

out, beyond the rear of their addition.  But9

we do have a letter of support from them.10

They're fine with the project.11

Beyond that, we really don't feel12

like there's -- There's very little impact to13

the other neighbors.  Because of the fact that14

it is only on the third floor.  And the15

abutting neighbors share a party wall, but16

they -- most of the light's coming from the17

south, which is from the alley side.  So the18

proposed addition won't be blocking any19

additional light.20

Which we don't have a sun study21

for this one.22
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And also, just to note, we have1

letters of support from 637 E as well.  And2

the homeowners were actually able to get about3

30 signatures on a petition from neighbors on4

the block, and also on the other side of the5

alley, and on Lexington Place.6

I think they have the support of7

the neighborhood, we have ANC support, we have8

Capitol Hill Restoration support, and we have9

Office of Planning's support.  So I feel like10

it's -- Beyond that we can stand on the11

record.12

CHAIRPERSON MILLER:  That's good.13

Any other questions from the Board?14

Okay.  Why don't we turn to the15

Office of Planning.16

MS. THOMAS:  Madam Chair, Karen17

Thomas for the record.  The Office of Planning18

will also stand on the record.  The applicant19

has addressed HP's concerns, and we're20

satisfied with that.  We will recommend21

approval of this case.  Thank you.22
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CHAIRPERSON MILLER:  Thank you.1

Any questions for the Office of Planning?2

Is there anybody here who wishes3

to testify in support of this application?4

In opposition to the application?5

And I don't believe there's anyone6

here from the ANC.  But we do have a letter7

from the ANC in support, unanimously, dated8

July 23rd, 2007.  The Commissioners voted9

unanimously, 6-0-0 to support the application.10

They understood that the applicant contacted11

immediately adjacent neighbors who have no12

objections to the proposed addition.13

They do also say that, they say,14

following presentation by the applicant and15

discussion of the proposed addition, which is16

not unlike other neighboring residences on the17

same block, Commissioners voted unanimously to18

support the application.19

I think that basically covers it.20

They reference the relief that's being sought,21

showing clear understanding of what this was22
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about.1

And Ms. Fowler did indicate that2

Capitol Hill Restoration also supports the3

application, finding that the addition does4

not affect the light and air or privacy of use5

and enjoyment of neighboring properties.  They6

also found that the addition does not7

substantially visually intrude upon the8

character, scale, and pattern of houses along9

the street frontage.10

And she indicated that there is a11

petition in support, that's our Exhibit 21 I12

believe, and the abutting neighbors wrote13

letters in support.14

Do you have anything else you'd15

like to say, Ms. Fowler?16

MRS. FOWLER:  No, thank you.17

CHAIRPERSON MILLER:  Any other18

questions by the Board?  Comments?19

Okay, yes.  This one, we thought20

this was pretty straightforward.  We got a21

basic understanding of what it was about the22
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last time you were here.  And our only concern1

I think was basically that we be looking at2

the right plans.  Those that would be approved3

by HBRB.4

So, if there aren't any further5

comments, questions, by the Board, I would6

move approval of Application Number 17653, of7

Mary Fran Miklitsch and Donna Pavetti,8

pursuant to 11 DCMR Section 3104.1, for a9

special exception to allow a third story10

addition to an existing single family row11

dwelling under Section 223, not meeting the12

lot occupancy requirements, and nonconforming13

structure requirements, at premises 635 E14

Street Northeast.15

Do I have a second?16

MEMBER DETTMAN:  Second.17

CHAIRPERSON MILLER:  Okay.  I18

think we can pretty much stand on the record.19

But if I could just highlight a few things in20

this application.  It's application for relief21

under 223, for an addition to a row house,22
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which isn't in compliance with the lot1

occupancy requirement.  As of now, the2

existing lot occupancy is 69.6, which is less3

than the 70% which is required to invoke4

section 223.5

Office of Planning is in suport,6

all the neighbors are in support, ANC is in7

support, Capitol Hill Restoration's in8

support.  We have no evidence on the record9

that there's any adverse impact to light and10

air of neighboring properties, or would11

intrude on the privacy of use and enjoyment of12

neighboring properties.13

It's been approved by HBRB.  So I14

think we can also adopt the findings in Office15

of Planning's report, with respect to the16

specifics as to, for instance, how there is no17

issue of privacy, of use and enjoyment, for18

instance, no windows are going to be on party19

walls.20

But I don't think I need to go21

through every single element here.  I think22
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that it is all here and in the record.1

Anybody else have any comments2

they want to make on this application?3

They don't expand any4

nonconforming use.  And I think the fact5

they've already been reviewed by HBRB, who's6

determined that it's in conformance with the7

character of the neighborhood.8

So.  Any other comments?9

Okay.  Then we can vote.  All10

those in favor say aye.11

(Whereupon, there was a12

chorus of "Ayes.")13

All those opposed?14

All those abstaining?15

And would you call the vote,16

please?17

MS. BAILEY:  Madam Chair, the vote18

is recorded as four zero one to grant the19

application.  Mrs. Miller made the motion, Mr.20

Dettman seconded.  Board members Loud and21

Walker support the motion.  The zoning22



163

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

commission member is not present at this time.1

CHAIRPERSON MILLER:  Sorry.  This2

can be a summary order, as there's no3

opposition in this case.4

MRS. FOWLER:  Thank you so much5

for your time.6

CHAIRPERSON MILLER:  Thank you.7

And then we're ready for the next8

case when you are, Ms. Bailey.9

MS. BAILEY:  We found Mr. Green,10

Madam Chair.11

CHAIRPERSON MILLER:  Okay.12

MS. BAILEY:  This is an appeal,13

and the number is 17670, of Eimaj, Inc., and14

there was a request for postponement, members15

of the Board.16

CHAIRPERSON MILLER:  Why don't you17

introduce yourselves for the record, please?18

MR. KATZ:  Good afternoon again,19

Johnathan Katz representing Eimaj, Inc.20

MR. GREEN:  Good afternoon Madam21

Chairman, members of the Board, my name is22
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Matthew J. Green, Jr.  And I'm here on behalf1

of the Department of Consumer and Regulatory2

Affairs.3

MR. KATZ:  I filed a consent4

motion last week to reschedule this hearing,5

for the reasons stated therein, including the6

medical needs of my client, who is the sole7

owner of Eimaj, Nicholas Filloramo.8

CHAIRPERSON MILLER:  Sorry, what9

was the last thing you said?10

MR. KATZ:  The sole owner of Eimaj11

Inc., Nicholas Filloramo, had an urgent12

medical matter that had very narrow window of13

when the medical specialist could see him, and14

in fact he's having a medical procedure today,15

as we speak.16

CHAIRPERSON MILLER:  Right.17

MR. KATZ:  So that's the main18

grounds of my consent motion to reschedule.19

We have a February 21 st meeting20

scheduled with the government, to try to see21

if we can resolve the matter without22
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necessitating a hearing here.  And my1

understanding from speaking with Doris Parker2

-- Assistant Attorney General Doris Parker-3

Woolridge, was that the Attorney General's4

Office, at least through her end, or Mr.5

Green, were interested in rescheduling the6

hearing till April, which is fine by me if the7

Board is willing to do that.8

CHAIRPERSON MILLER:  Did you by9

any chance contact the ANC as well?  Or give10

them notice of your request for continuance?11

They're automatically a party in this case.12

MR. KATZ:  No.13

CHAIRPERSON MILLER:  Okay.14

MR. KATZ:  And I guess I was15

remiss in not doing that.  I guess maybe16

because I don't do a lot of cases.  Only one17

of my two clients I've done here, I guess I18

was maybe thinking only in terms that I had to19

do that for the initial appeal.  So I20

apologize that I missed that.21

I don't see anyone for the ANC,22
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but I'll make sure to always do that.1

CHAIRPERSON MILLER:  No, they2

didn't show up with all their witnesses to3

testify, so.4

MR. KATZ:  Right, and I noticed5

when I looked at the file for the case last6

week, it looked like the ANC had filed no7

response, which I have no problem with.8

CHAIRPERSON MILLER:  Okay.9

MR. KATZ:  But I'll make sure to10

always do that, to have the ANC on it.11

CHAIRPERSON MILLER:  In the12

future.13

MR. KATZ:  I apologize.14

CHAIRPERSON MILLER:  Okay.15

Mr. Green, you consent to this16

motion, is that right?17

MR. GREEN:  That is absolutely18

correct, Madam Chairman.19

CHAIRPERSON MILLER:  Okay.  So20

we're just going to take a look at our21

schedule, and put you on the calendar22
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somewhere, in case this case goes forward.1

Correct?2

MR. KATZ:  Great.3

MR. GREEN:  That's right.4

CHAIRPERSON MILLER:  Okay, we have5

a pretty crowded calendar.  So, the first date6

that we thought, as of now we could7

accommodate this case, would be May 27th.  We8

have some dates after that, if that's a9

problem for anyone.10

MR. KATZ:  May 27 is fine for me.11

 That's the day after Memorial Day.12

CHAIRPERSON MILLER:  Is that okay13

with you, Mr. Green?14

MR. GREEN:  That appears not be a15

problem for the government, Madam Chairman.16

April would have been a problem, until the end17

of the month.  But this does not appear to be18

a problem for us.19

CHAIRPERSON MILLER:  Good.  Good,20

good.  Okay.  Then May 27th it is.21

MR. KATZ:  1 p.m.?22



168

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON MILLER:  No, I'm1

sorry.  I think this would be afternoon again.2

No, right, afternoon.  Our afternoon hearings3

start at one.  And as of now, this wouldn't be4

first on the agenda.  Right, it would be third5

in the afternoon, so.  Sometimes cases drop6

off.7

MR. KATZ:  Okay.8

CHAIRPERSON MILLER:  But that's9

where we're putting you.10

MR. KATZ:  Thank you very much.11

CHAIRPERSON MILLER:  Thank you12

very much.13

MR. GREEN:  Thank you, Madam14

Chairman.15

CHAIRPERSON MILLER:  Now go vote.16

Okay, do we have anything else on17

the agenda, Ms. Bailey?18

MS. BAILEY:  No, Madam Chair.19

CHAIRPERSON MILLER:  Okay, then20

this hearing's adjourned.21

(Whereupon, the above matter was22
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concluded at 3:22 p.m.)1


